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| NTERLOQUTORY ORDER ON MOTI ON TO D SM SS
G- THE NEWENG AND CABLE TELEVI SI ON ASSCO ATIQN, | NC

| NTRODUCTI ON

On April 14, 1994, New Engl and Tel ephone and Tel egraph
Conpany d/ b/a NYNEX ("NYNEX' or "Conpany") filed with the
Departnent of Public Wilities ("Departnent”) an Alternative
Regul atory Plan ("Plan") ! for NYNEX s Massachusetts intrastate
operations. The Plan proposes an alternative formof regul ation
for NYNEX to replace the Departnent's existing rate-of-return
regul ation. The matter was docketed as D. P. U 94-50.

On May 11, 1994, the New Engl and Cabl e Tel evi si on
Association, Inc. ("NECTA') filed a Motion to D smss NYNEX s
filing ("Mtion"). 1In response to NECTA's Mdtion, NYNEX filed an
(oj ection, and the Attorney General of the Commonweal t h
("Attorney Ceneral") submtted Comments. NECTA filed a Reply to
NYNEX s (bjection. In the Departnent's June 14, 1994
Interlocutory Oder, the Departnment found that one ground of

NECTA s Mbdtion was noot . See New Engl and Tel ephone and Tel egr aph

Gonpany d/b/a NYNEX , D. P.U 94-50, at 11 (June 14, 1994

Interlocutory Oder). |In addition, the Departnent determned in
that Order that it would defer ruling on NECTA s second ground
for dismssal -- that NYNEX s Plan viol ates state

t el ecomuni cations statutes and, therefore, the Departnent |acks

1 The Pl an was subsequent|y marked as Exh. NYNEX- 1.
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authority to adopt the Plan -- to allow additional time for
parties in this proceeding to address briefing questions issued
by the Departnent. Id. at 12. On July 28, 1994, the Depart nent
issued a series of briefing questions addressing, anong ot her

i ssues raised by NECTA's Mdtion, the question of the Departnent's
statutory authority to approve alternative regul ation, such as
price cap regulation, and the specific formof price cap
regul ati on proposed in the Conpany's Plan. The Depart nment

recei ved responses to its briefing questions from NYNEX, NECTA
the Attorney General, AT&T Communi cations of New Engl and, Inc.
("AT&T"), and MO Tel ecommuni cations Corporation, Inc. ("MJI").
In this Order, we rule on NECTA' s second ground for di sm ssal. 2

1. SUWARY OF THE COWANY' S PLAN 3

2 As a general principle, the Departnent endeavors to respond
inatinely fashion to notions by parties inits
proceedi ngs. However, the Departnent al so nust be m ndf ul
not to delay the conduct of its proceedi ngs while
consi deri ng procedural notions. See 220 CMR
8 1.04(5)(b). NECTA's Modtion indirectly, if not directly,
raised the issue of the Departnent's authority to depart
fromtraditional rate-of-return regulation, an issue which
to our know edge has never been explicitly addressed in a
Departnment O der. To respond to the conplex | egal questions
rai sed by NECTA's Mdtion, we have had to conduct a thorough
anal ysi s.

3 Al though there are many other elenents to the Conpany's
proposed Plan, for purposes of ruling on NECTA's Mdtion, it
is only necessary that we sumari ze the basi c nechani cs of
the price cap formula. The Departnent wll discuss the
Conpany's Plan in much greater detail in the final Oder in
this case.
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The Conpany's Alternative Regulatory Plan for NYNEX s
Massachusetts intrastate operations would establish a price cap
formof regulation (April 14, 1994 Killian Transmttal Letter
at 2). NYNEX contends that the Plan could allow for prices for
all of the Conpany's services, except basic |ocal residence
service, to be adjusted in the aggregate each year based on
i ncreases or decreases in inflation ("G oss Donestic
Product-Price Index" or "@P-PI"), mnus a productivity factor of
2.5 percent, plus or mnus exogenous changes (Killian Pre-filed
Testinony at 14). 45% NYNEX nust al so neet quality of service
commtnents to increase prices in the aggregate (Plan at 13).

The Conpany contends that the price cap fornula "guarantees that,

except for exogenous changes, overall prices for tel ephone

4 The Conpany defines an exogenous change as a change outsi de
t he Conpany's control and/or not properly reflected in the
@P-PI (Killian Pre-filed Testinony at 15). M. Killian's
pre-filed testinony was subsequently marked as Exh. NYNEX- 8.

5 NYNEX asserts that the 2.5 percent productivity factor
reflects the fact that long run total factor productivity in
the tel econmuni cations industry has been 2 percent greater
than United States industry in general (Taylor Pre-filed
Testinony at 12-21). NYNEX terns the additional 0.5 percent
a "consuner dividend" designed to ensure rate stability
(Killian Pre-filed Testinony at 15).

6 The Conpany has stated that the Pl an establishes a ceiling
on the price increase permtted for each individual rate
el enent, which for nost rate elenents is determned by the
change in inflation (CPl) plus or mnus exogenous changes
(Caldwell Pre-filed Testinony at 2; Plan at 4-10). M.
Caldwel | 's pre-filed testinmony was subsequently narked as
Exh. NYNEX- 4.
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service over the duration of the Plan will fall in real terns”
(Killian Pre-filed Testinony at 14). NYNEX naintains that
"adjusting the price index annually using a fornula that accounts
for inflation, productivity, and exogenous cost changes ties
prices to long run industry average costs, and provi des
conpetitive market incentives to reduce costs and | ower prices”
(Taylor Pre-filed Testinmony at 38). 7 Prices for basic |oca
resi dence service would be frozen at current rates through August
2001 for all residence custoners, and then coul d be adj usted
according to the price cap formula (Killian Pre-filed Testi nony
at 14). The Conpany contends that NYNEX s ongoi ng conpli ance
with the pricing rules "would establish the ongoi ng justness and
reasonabl eness of its rates under the Plan" (NYNEX Response to
Briefing Question No. 1, at 7). According to the Conpany, the
operation of the Plan is governed by a series of pricing rules
that woul d constitute the regul atory nechani smused to ensure
just and reasonable rates ( id.). The Conpany's Pl an does not

i ncl ude an earni ngs sharing nechani smor an explicit earnings cap
(Killian Pre-filed Testinony at 13-14). Therefore, to the extent
that NYNEX can increase its productivity beyond the productivity
factor, it can earn higher profits, and custoners can still

experience reduced prices (Taylor Pre-filed Testinony at 16).

! Dr. Taylor's pre-filed testinony was subsequently marked as
Exh. NYNEX- 3.
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NYNEX states that the Conpany's current rates, which were found
just and reasonable in its nost recent transitional rate filing
proceeding, D P.U 93-125, are the appropriate starting rates for
the Plan (Killian Pre-filed Testinony at 22). The Plan al so
includes a provision for challenging Conpany tariff filings that
are perceived as anti-conpetitive (Plan at 19-20). The Conpany
asserts that the Departnent's authority under GL. c. 159, § 20
woul d be uninpaired and the Departnent could investigate the
Conpany's rates for conpliance with the pricing rules ( id.
at 18). Under the Plan, NYNEX woul d no | onger be subject to
rate-of-return regulation ( id. at 24).

I11. PCSITIONS O THE PARTIES B8

A NECTA

NECTA argues that the Department |acks authority to adopt
NYNEX s filing because current statutes do not provide for the
type of alternative regulation the Plan envisions (Mtion to
Dsmss at 5-7). NECTA contends that nmany el enents of NYNEX s
Plan woul d violate statutory | aw and approval of the Plan would
exceed the Departnent's authority under GL. c. 159, c. 30A and
c. 25, 8 5 (NECTA Response to Briefing Questions Nos. 1, 3).

Thus, NECTA contends that as a matter of |aw the Conpany's Pl an

8 The Departnent relies both on the parties' pleadings
concerning NECTA's Mtion as well as the parties' answers to
the Departnent's briefing questions.
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must be dismssed ( id.).

Al though NECTA is not entirely consistent in its argunents,
viewed in the aggregate NECTA appears to argue that, while the
Department nmay have the authority under GL. c¢c. 159 to approve
alternative regul ation, the Departnent cannot consider NYNEX s
Pl an (NECTA Response to Briefing Questions Nos. 1-4; NECTA Reply
at 2-3 n.1, 6 &n.3). NECTA asserts that the Plan | acks a
constraint on the profits the Conpany coul d earn, thus severing
the link between the Conpany's costs and its earnings in
violation of GL. c. 159, 88 14 and 20 ( id.).°®

NECTA argues that the entire | egislative schene of common
carrier regulation is based upon the use of comon carrier costs
for review ng and determning rates (NECTA Response to Briefing

Question No. 7, citing Tiltonv. Aty of Haverhill , 311 Mass. 572

(1941)). NECTA maintains that the legislature requires a "nexus
bet ween NYNEX s revenue requirement and any naxi num al | owabl e
rates,” to protect custoners from excessive rates (NECTA Reply

at 5). NECTA purports that NYNEX s Plan is "fatally fl awed"
because it severs this nexus (NECTA Reply at 5; NECTA Response to
Briefing Question No. 1).

Vi ewed anot her way, NECTA contends that the "express

o NECTA states that under GL. c. 159, NYNEX s rates nust be
determ ned according to cost-of-service, rate-of-return
regul ati on (NECTA Response to Briefing Question No. 5).
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| anguage"” of G L. c. 159, 88 14 and 20 and the overal l

| egi sl ati ve schenme of Chapter 159 create a "zone of

reasonabl eness" standard, the upper and | ower boundaries of which
are a "cost-based ceiling and cost-based fl oor" (NECTA Response
to Briefing Questions Nos. 5, 7; NECTA Reply at 2). According to
NECTA, the requirement of a "cost-based ceiling" or "cost-based
floor" exists in the specific language of GL. c¢. 159, 8§ 14 and
20, in the overall statutory schene, and as a natter of
constitutional |aw to prevent confiscation (NECTA Response to
Briefing Question No. 7). In addition, NECTA clains that the
absence of a "cost-based ceiling" in the NYNEX pl an renders
"superfluous or contradicts" other provisions of Chapter 159, as
well as related statutes, and is contrary to | ongstanding tenets

of statutory construction ( id., citing School GComm of Brockton

v. Teachers Retirenent Bd. , 393 Mass. 256 (1984)).

NECTA nai ntai ns that case | aw and Departnent precedent
support its position that the reasonabl eness of conpensation nust

be determned in relation to a cost-of-service nmeasurenent (NECTA

Reply at 3, citing Auditor of Commonwealth v. Trustees of Boston

El evated Ry. , 312 Mass. 74, 77-78 (1942); Qoi nion of the

Justices, 251 Mass. 569, 610-611 (1925); Bost on Consol i dated Gas

Go., 13 P.UR 3d 401, 411 (1956); The Railroad Passenger Rate

Case, P.U R 1915B 362, 369 (1915); New Engl and Tel ephone and
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Tel egraph Conpany , D.P.U 16253 (1970)). *°

NECTA argues that because NYNEX s Plan is "conpletely
devoi d" of a nexus between the Conpany's revenue requirenent and

rates (i.e., contains no "cost-based ceiling or floor" to prevent

the Conpany fromearning an "unlimted rate of return" or an
unreasonably low rate of return), the Plan fails to satisfy
Chapter 159's "just and reasonabl e standard" and the Section 20
requi renent that rates provi de "reasonabl e conpensation for the
servi ces rendered" (NECTA Reply at 2; NECTA Response to Briefing
Question No. 8).

NECTA al so submts that there are other "patent
deficiencies" that prevent the Departnent's consideration of the
Pl an (NECTA Response to Briefing Questions Nos. 1, 2). NECTA
nmai ntains that a cost-based cap on earnings ! is required, anong
other nodifications, to correct the unlawful aspects of the Pl an
(NECTA Response to Briefing Question No. 2).

NECTA al so argues that allow ng NYNEX s proposal woul d

10 In conplying with this standard, NECTA argues, the
Departnment has sone latitude ( i.e., year average, Yyear-end
rate base; rate stabilization fornmulas, etc.) (Mtion at 6;
NECTA Response to Briefing Question No. 5).

1 NECTA points to the Settlement Agreenent approved by the
Rhode Island Public Wilities Comm ssion, which includes a
cap on NYNEX s earnings in the price regul ati on conponent
(NECTA Reply at 6). NECTA al so notes that the Federal
Comuni cations Comm ssion's ("FCC') price cap plan for AT&T,
unl i ke the NYNEX Pl an, nmaintains a nexus between carriers'
rates, costs, and earnings ( id. at 7).
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viol ate a conprehensive statutory scheme for regul ati on of

t el ecommuni cations carriers (NECTA Reply at 11-13, citing GL.
c. 159, 88 26, 31, 32, 34A c. 166, 88 12A, 14, 22L; c. 6A

8 18D, c. 25, 88 17, 18). NECTA argues that the underlying
purpose of statutes such as GL. c. 159, 88 26, 31, 32, and 34A
istofacilitate the Departnment’'s scrutiny of NYNEX s costs to
determne whether rates are just and reasonable ( id. at 11-12).
NECTA asserts approval of the NYNEX Plan woul d effectively

"repeal " these statutes by "divorcing" themfromthe process of
establishing rates ( id. at 12). Mreover, NECTA contends, there
is an underlying statutory schene requiring a nexus between

NYNEX s rates and total revenue requirenent ( id. at 12-13, citing
GL. c. 166, 88 12A, 14, 22L; c. 6A, 8 18D, and c. 25, 8§ 17,

18).

According to NECTA, the Departnent is conpelled, as a natter
of law, to dismss NYNEX s filing, but the Departnent is not
precluded fromaddressing a price cap nodel or other alternative
ratenmaki ng nodel that is consistent with statutory requirenents
(NECTA Reply at 2-3, n.1). However, NECTA contends that
| egi slation nust be enacted to allow for the approval of NYNEX s
Plan (Mdtion at 6).

NECTA naintains that the Departnent's decision in AT&T,
D.P.U 91-79 (1992), approving an alternative formof regulation

for AT&T, offers no support for NYNEX s position because that
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deci sion expressly does not apply to NYNEX, and the Depart nent
was not asked to rule on the legal issues raised in NECTA s
Motion (NECTA Reply at 8; NECTA Response to Briefing Question No.
11). A so, NECTA argues that the "acid test” for determning the
| awf ul ness of NYNEX s Plan is not what was decided in

D.P.U 91-79, but what the statute permts, given that ratenaking
authority is delegated by the |legislature (NECTA Reply at 8-9,

citing Boston Edison Co. v. Gty of Boston , 390 Mass. 772

(1984)). Moreover, NECTA asserts that if the Departnent
determnes that it is without authority under current statutes to
approve NYNEX s Plan, such a decision would not affect the
Departnent's Oder in DP.U 91-79 ( id.). In addition, NECTA
contends that the adoption of alternative regulation plans in
other jurisdictions is not controlling in this proceeding ( id.
at 5-6; NECTA Response to Briefing Question No. 12). Finally,
NECTA asserts that NYNEX s filing nust be dismssed if the
Departnent is to establish by neans of an orderly investigation
the appropriate preconditions for alternative regul ati on (NECTA
Reply at 14). 12

B. Attorney Ceneral

Al though the Attorney General supports NECTA' s Mtion, he

12 NECTA al so states that NYNEX is protected fromliability to
its customers based upon the assunption that its rates are
cost - based (NECTA Reply at 14, citing WIKkinson v. New
England Tel. and Tel. GCo. , 327 Mass. 132, 136 (1951)).
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nonet hel ess concedes that Chapter 159 "does not prescribe
explicitly any particular node of rate regulation” for the
Departmment (Attorney CGeneral Response to Briefing Question No. 1,

at 3, citing Wldyv. Gas & Hec. Light Commirs , 197 Mass. 556,

558 (1908)). He states that GL. c. 159, 88 14 and 20 require
that rates "nmust be just and reasonabl e, provi de adequate
conpensation for the services rendered, and cannot be unjustly
discrimnatory, unduly preferential, or otherwise in violation of
any law' ( id.). However, in choosing anong alternative nodes of
rate regulation (including price caps), the Attorney General
argues that the Departnent nust ensure that the chosen
alternative conplies with the standards and directives of Chapter
159 (id. at 4). ¥ The Attorney General contends that the
Departnment and the Massachusetts Suprene Judicial Court have
construed the ratenaki ng requi renents of Chapter 159 as
conpelling an "analysis of carrier costs and/or profits" ( id.

at 5&n.6 (citations omtted)). According to the Attorney

CGeneral, ""[t]he principle that rate nmaki ng nust be based
primarily on cost factors of the utility conpany ...'" has been
13 The Attorney General notes that nearly all pronouncenents by

t he Massachusetts Suprene Judicial Court regarding the
Department's discretion to enploy alternative methods of
regul ation were within the context of appeals of Depart nment
rate decisions to enploy variations to traditional
cost-of-service, rate-of-return regulation (Attorney Ceneral
Response to Briefing Question No. 1, at 4 n.3 (citations
omtted)).



D.P.U 94-50 Page 12

recogni zed by the Massachusetts Suprene Judicial Court ( id. at 5,

quoting Kargman v. Departnent of Pub. Wils. , 334 Mass. 497, 498

(1956)). The Attorney Ceneral contends that the Departnent's
rat emaki ng authority under Chapter 159 was "best stated" by the
Massachusetts Public Service Comm ssion, a predecessor of the
Departnent, in a 1915 deci sion concerning the appropriate rates
for arailroad utility:

Broadl y speaking, rates should be so fixed so as to
yield toa ... [carrier] economcally and efficiently
managed, revenues adequate to neet its operating
expenses and fixed charges and to yield a fair return
upon the capital honestly and prudently invested.
Rates which are either too |l ow or too high, judged by
this standard, are unjust and unreasonable, either to
the conpany and its stockholders or to the ... public.

(id. at 5-6, quoting Railroad Passenger Rate Case , 8d Ann. Rep.

Mass. P.S.C 3, 4 P.UR 1915B 362, 369 (1915) (citation

omtted)). ¥

14 The Attorney CGeneral contends that this case was an
interpretation of the ratemaking authority conferred under
the 1913 "Washburn Bill," which he states was the first

| egi sl ation enacted by the Massachusetts General Court to
del egate ratenmaki ng authority to the Departnent, and
i ncluded the antecedents of GL. c. 159, 88 14 and 20
(Attorney CGeneral Response to Briefing Question No. 1,
at 5-6, n. 5 citing St. 1913, c. 784, 88 21 and 22, Donham
v. Public Serv. Commin , 232 Mass. 309, 317 (1919) (Chapter
159 requires that "there shall not be an exorbitant charge
for the service rendered")). The Attorney CGeneral argues
that simlar ratenmaking statutes in other jurisdictions have
been viewed by courts as giving consideration to the concept
of cost and recognition that "the end of public utility
regulation ... [is] the protection of consuners from
exorbitant rates" ( id. at 6, n.7, citing Stewart v. Wah
(continued...)
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The Attorney General contends that the requirenent of a
nexus between carrier costs (including earnings or profits) and
rates "is al so supported by the predom nant view of [the
Department] of the purpose of utility rate regul ation” ( id.
at 6). The Attorney Ceneral notes that the Departnent has
determned that "prices set through the operation of sufficiently
conpetitive narkets will satisfy the "just and reasonabl e
standards of Chapter 159 ... [in that] conpetitive market prices
tend to reflect marginal costs and, in contrast to nonopoly
prices, do not yield 'excess profits' nor sustain any price
di scrimnation beyond that reflecting cost differences" ( id.

at 6-7, citing IntralATA Conpetition , D.P.U. 1731, at 18, 25-26,

28-40 (1985); AT&T GCommunications, Inc. , D.P.U 91-79, at 16-17,

34 (1992); Boston Edison Go. , D P.U 906, at 204-205 (1982),

aff'd sub nom Attorney Gen. v. Departnent of Pub. Uils. , 390

Mass. 208 (1983)). According to the Attorney General, it is "not
possi bl e to hypot hesi ze any single overall benchnmark other than
costs" for determning just and reasonabl e rates under Chapter

159 (id. at 7, citing Attorney Gen. v. Department of Pub. Wils.

390 Mass. 208, 235 (1983) ("unless there is a reasonabl e

¥4(...continued)
Public Serv. Coomin , 244 Wah Adv. Rep. 11, 27 n.11 (Wah
1994) and quoting Washington Gas Light Co. v. Baker 188 F. 2d
11, 15 (D.C Qr. 1950), cert. denied, 340 U S 952 (1951)).
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justification for significant differential in the rates of return
of cl asses, perhaps based upon differences in usage or on public
policy considerations ... continuing substantial difference in
the rates of return of classes may result in “unduly or
irrationally discrimnatory' rates")). Thus, the Attorney
General contends that the Departnment does not have the authority
to adopt a ratenmaking schene ( i.e., overall rate levels and rate
structure) that "severs conpletely the nexus between carrier
costs and lawful rates", and that to do so would require
amendnent to Chapter 159 ( id. at 7-8) (citation omtted)). The
Attorney CGeneral contends that to satisfy separation of powers
requi renents, Chapter 159 nust be construed to include an overal
benchmark, such as costs, to use in determning rates ( id.

at 8-9).

Finally, the Attorney General argues that an alternative
schene for regul ation that anounts to a general increase in rates
may be inplenented only when the carrier proves that, pursuant to
GL. c. 159, 88 14 and 20, such an increase in rates is
"necessary to obtain reasonabl e conpensation for the service

rendered" (id. at 9 &n.12, citing New England Tel. and Tel. Co.

v. Departnent of Pub. Wils. , 376 Mass. 28, 32-33 (1978); New

Engl and Tel. and Tel. Co. v. Departnent of Pub. Wils. , 373 Mass.

678, 682 (1977)).

According to the Attorney General, whether the Departnent
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has the authority to adopt a price cap formof alternative
regul ati on depends on

four interrelated factors: (1) [whether] the I|ink

between carrier costs and rates [is severed]; (2) the

length of tinme the plan will be in effect w thout

adjustnent; (3) the extent, if any, of pricing

discretion afforded carriers; and (4) the provision of

nmeans by which unl awful rates that nonethel ess satisfy

the schene's pricing rules can be fixed by the

Department at |awful |evels
(id. at 2, 12). Wth regard to NYNEX s specific proposal, the
Attorney Ceneral asserts that the Departnent |acks authority to
adopt NYNEX s Pl an because of specific infirmties of the Plan
and because the scope of the current proceeding is inadequate
(id. at 18-19; see id. at 15-17, 20-23). ® The Attorney Cenera
further avers that even if the inadequacies of the current
proceedi ng were cured, the Departnent still could not adopt the
Pl an wi thout the enactnent of new | egislation ( id. at 19). The
Attorney CGeneral cites the followi ng aspects of the Plan in

support of this contention: the ten-year termof the P an; the

15 Wth respect to the scope of the current proceeding, the
Attorney Ceneral naintains that because the Departnent has
determned not to investigate rate structure in this
proceedi ng, and because the Departnent's all oned exam nation
of the Conpany's costs and revenues is inadequate, "it is
entirely inpossible for the Departnent to nake any credible
concl usi ons" on whet her the Conpany's "overall rates under
the ... Plan woul d be just and reasonabl e, nmuch | ess whet her
the individual rates that could result would be just and
reasonable as well as not unjustly discrimnatory nor unduly
preferential” (Attorney General Response to Briefing
Question No. 1, at 18).
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pricing discretion afforded NYNEX under the Plan; the | ack of a
nexus between costs and rates; the ability of NYNEX to create new
custoner classifications not subject to review for unjust or
discrimnatory rates, or undue preference; and the Plan's
inplicit repeal of GL. c. 159, 8§ 20's requirenment that NYNEX
bear the burden of proof with respect to a general increase in
rates (id. at 19-23).

Wth regard to the value of D.P.U 91-79 as precedent, the
Attorney CGeneral contends that the issue of whether the
Department coul d approve alternative regul ati on was never
addressed in that proceeding (Attorney CGeneral Response to
Briefing Question No. 11, at 2). In addition, the Attorney
Ceneral argues that the particul ar conponents of the AT&T
proposal approved in that proceeding are far different fromthe
conponents of the NYNEX Plan ( id.). The Attorney Ceneral argues
that, in contrast to the NYNEX Pl an, the AT&T price cap is not in
violation of Chapter 159, and would not be invalidated by a
determnation that the NYNEX proposal is unlawful ( id. at 2-3).

C AT&T

AT&T did not initially comment on NECTA's Mdtion but did
file responses to the Briefing Questions. AT&T argues that the
Department has broad discretion under GL. c. 159 to choose the
formor forns of regulation to be applied to tel ecomuni cations

conpani es subject to its jurisdiction and to approve alternative
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forms of regulati on (AT&T Response to Briefing Questions

at 1, 3). AT&T states that neither the general provisions of

G L. c. 159 nor the specific provisions of 8§ 14 and 20
explicitly require rate-of-return regul ati on or any ot her
specific formof regulation (AT&T Response to Briefing Question
No. 1, at 1). According to AT&T, the Massachusetts Suprene
Judicial Court has held that the Departnent is not bound to apply

one particular nethod of regulation ( id., citing Anerican

Hoechest Corp. v. Departnent of Pub. Wils. , 379 Mass. 408,

411-12, 413 (1980)(cost of service not sole criterion for utility

rate structures); Trustees of Aark Univ. v. Departnent of Pub.

Wils., 372 Mass. 331, 336 (1977)(utility's rate need not be
structured on cost-rel ated basis)).

AT&T argues that construing GL. c. 159 as requiring
rate-of -return regulation would unduly limt the Departnent's
ability to tailor regulation to the needs of particul ar
industries or industry segnents ( id. at 2). AT&T contends that
the General Court intended to establish regulatory goals for the
Departnent and to allow the Departnment to determne how best to

achi eve those goals (id. at 2). ¥ AT&T posits that if the

16 AT&T states that regul atory agencies are created for the
pur pose of devel opi ng expertise in the fields in which they
regul ate (AT&T Response to Briefing Questions at 2, citing
Mirphy v. Admir, Dv. of Personnel Adm n. , 377 Mass. 217,
220 (1979)).




D.P.U 94-50 Page 18

General Court intended to require a single formof regulation, it
woul d have done so explicitly in the statute ( id. at 2).

AT&T contends that statutory del egati on of extensive powers
toregulate inplicitly allows the Departnment to choose the nethod

or nethods of regulation ( id. at 2-3, citing Attorney Gen. V.

Departnment of Pub. Wils. , 392 Mass 262, 268 (1984)(where result

of enpl oying specific nethodology in rate setting not
i nperm ssi bl e, choi ce of methodol ogy coomtted to agency

discretion); Anerican Hoechest Corp. v. Departnent of Pub.

Wils. , 379 Mass. 408, 411-12, 413 (1980)(Departnent free to
select or reject particular method as | ong as choi ce not

confiscatory or otherwise illegal); Massachusetts Elec. Co. v.

Departnment of Pub. Wils. , 376 Mass. 294, 302 (1978) (Depart nent

free to select or reject particular method as | ong as choi ce not

confiscatory or otherwise illegal); New England Tel. and Tel. Co.

v. Departnent of Pub. Wils. , 371 Mass. 67, 71 (1976) (Depart nment

not required to use nethod based on adjustnments to historic test

year); New England Tel. and Tel. Go. v. Departnent of Pub.

Wils., 331 Mass. 604, 616 (1954)). AT&T argues that, with
respect to rates, the only limtation on the powers of the
Departnment is the requirenent that rates be just and reasonabl e

(id. at 3, citing Donhamyv. Public Serv. Gommirs , 232 Mass. 309,

325 (1919)). AT&T cites the Massachusetts Suprene Judi ci al

Court's definition of just and reasonabl e rates as those which
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“yield reasonabl e conpensation for the service rendered and nust
be just and reasonable having relation to the service to be

performed ( id. at 1, quoting Donhamv. Public Serv. Commrs

232 Mass. 309, 313 (1919)). AT&T also cites the Massachusetts
Suprene Judicial Court's definition of reasonabl e conpensation as
that which is " sufficient to yield a fair return on the
reasonabl e val ue of the property used or invested for doing

busi ness after paying costs and carrying charges'" ( id. at 2,

quoting New England Tel. and Tel. Co. v. Departnent of Pub.

Wils. , 331 Mass. 604, 615 (1954)). AT&T argues that "[t] here
can be little question that the |egislature chose the broad
| anguage enployed in GL. ¢. 159 in order to ensure that the
Department woul d have the latitude to adopt different regul atory
approaches in response to changing conditions within the
industries it is charged to regulate"” ( id. at 7). AT&T notes
that while the Department has flexibility under GL. c. 159 to
devel op nmet hods for determning the reasonabl eness of rates, it
must act within the broad constraints of GL. c. 30A (AT&T
Response to Briefing Question No. 5). YV

AT&T contends that the Department historically has acted in

a manner consistent with a broad statutory grant of discretion

1 AT&T states that GL. c¢. 30A requires that Depart nment
deci sions nust be rational, non-arbitrary, non-capricious,
and based on evidence in the record (AT&T Response to
Briefing Question No. 5).
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(AT&T Response to Briefing Question No. 1, at 3-6). AT&T cites
the Departnent's 1984 determnation that it would not inpose
traditional rate-of-return regul ation on nost interexchange
carriers and the Departnent's determnation not to inpose

rate-of -return regul ation on resellers of tel ecommunications
services or the nobile radio and cel lul ar segnents of the

Massachusetts tel ecommuni cations market (  id. at 3, citing GIE

Sprint Communi cations GCorp , D P.U 84-157, at 4 (1985); Fir st

Phone, Inc. , DP.U 1581 (1984); Cellular Resellers |,

D.P.U 84-250-1, et seq. (1984)). AT&T also argues that in
adopting a relaxed formof rate regul ation for nondom nant

carriers in |IntralATA Gonpetition , D P.U 1731, the Departnent

recogni zed that acconplishnment of the statutory nmandate to ensure
that regul ated tel ecomuni cations carriers' rates are just and
reasonabl e does not require the inposition of full-scale
traditional rate-of-return regulation ( id. at 4). ¥ AT&T cites
the Departnent's decision to approve a reduction inits

regul ation of AT&T' s intrastate services as an exanple of the
Departnent's exercise of its discretion to rely on the narket

rather than on rate-of-return regul ation ( id. at 5 citing AT&T,

D.P.U 91-79). ¥ Finally, AT&T cites the Departnent's deci sion

18 AT&T views the historical actions of the Departnent as
regulating in proportion to the degree of conpetition in the
mar ket (AT&T Response to Briefing Question No. 1,
at 3-4, 9).
(continued...)
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in Entry Deregulation , D.P.U 93-98 (1994), in which the

Departnment elimnated its |longstanding practice to require a
certificate of public convenience and necessity as a precondition
of doi ng busi ness, as an exanple of the Departnent's exercise of
discretion to determne the appropri ate scope and degree of
regul ati on necessary for particul ar segnents of the
t el ecomuni cati ons nmarket at different points in time ( id.
at 5-6).

AT&T argues that GL. c. 159, 88 14 and 20 do not preclude
the Departnent fromconsidering any particul ar form of
regul ation, so long as the statutory requirenents are net, and
that there is nothing inherently inconsistent between a price cap
formof regulation and the achi evenent of just and reasonabl e

rates (id. at 6). AT&T characterizes the Departnent's deci sion

in AT&T, D.P.U 91-79 (1992), whereby the Departnent approved at

19(. .. conti nued)

19 AT&T noted that in D.P.U 91-79, the Departrent stated that
its Oder did not apply to NYNEX (AT&T Response to Briefing
Question No. 11). AT&T stated that, in DP.U 91-79, it had
denonstrated that nearly all of its Massachusetts intrastate
services are subject to conpetition and that its

Massachusetts intrastate business represents a small portion

of its total tel ecommunications business ( id.). AT&T presently
argues that the deficiencies in NYNEX s Plan coul d not be
conpared to the AT&T proposal approved in D.P. U 91-79 ( id.).

Because it is AT&T" s view that the Departnment has the discretion
to approve alternative regul ati on where nmarket forces elimnate
or reduce the need for regul ati on, AT&T argues that a
determnation by the Departnent that it |acked authority to
approve NYNEX s Plan would not invalidate the result of

DP.U 91-79 ( id.).
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| east one formof price cap regulation, as an "appropriate
exerci se of the Commssion's statutory authority" ( id. at 7). %
However, AT&T argues that the Departnent’'s authority to
approve the particular Plan proposed by NYNEX is |l ess clear ( id.
at 7, 10). AT&T bases this assertion on its viewthat the
Conpany's Pl an "provi des no assurances that rates will be just
and reasonable" ( 1d. at 7). AT&T argues that the Plan expressly
di savows the two concepts -- rate-of-return/cost-of-service-based
rates or conpetition -- the Departnment has relied on historically
to ensure just and reasonable rates ( id. at 8).
Al'so, wth respect to the specific Plan put forth by NYNEX
AT&T states that NYNEX s Plan is deficient in many other
respects: (1) it provides the Conpany with an extraordi nary
amount of pricing flexibility; (2) it allows the Conpany to
i npose anticonpetitive price squeezes on conpetitors; (3) it
allows NYNEX s rates to be divorced fromthe cost of providing
services; and (4) it permts NYNEX s earnings to increase wthout
[imtation ( 1id. at 8 (footnote omtted)). AT&T contends that in

I nt ral ATA Gonpetition , D P.U 1731, the Departnent determ ned

that, in light of NYNEX s undi sputed nmarket power, NYNEX nust be

20 The formof price cap allowed by the Departnent in

D.P.U 91-79 provided for a wei ghted-average price cap for
basi ¢ nessage tel ecommuni cati ons service ("MS') for a period of
approxi mately one and one-half years, with reductions in access
rates during that period to be autonatically flowed through in
reduced rates for AT&T custoners. D P.U 91-79, at 44-45.
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subject to full-scale traditional rate-of-return regulation ( id.
at 8-9). AT&T interprets that case as standing for the

proposition that the Departnment would nodify traditiona
rate-of-return regulation for a nonopoly provider of utility
service' only where there has been denonstrated a " hi gh degree of
conpetition' ( id. at 9, quoting D P.U 91-79, at 41).

Mor eover, AT&T argues that the only standard offered by
NYNEX to support its contention that rates under the Plan will
satisfy statutory requirenents is NYNEX s assertion that those
rates have been previously determned to be just and reasonabl e
(id. at 9). Specifically, AT&T states that NYNEX has failed to
denonstrate that (1) the starting point for rates are at, or
near, cost; (2) the productivity factor will capture cost changes
over the termof the Plan; and (3) the pricing flexibility
afforded by the Plan will not result in anticonpetitive pricing
for individual services ( id. at 9).

AT&T lists several reasons for its assertion that NYNEX s
Plan will not produce rates in conpliance wth governing
statutes: (1) the ability to adjust individual rates under the
overall price unbrella will permt predatory and nonopolistic
pricing; (2) NYNEX has not offered a principled reason for
deviating fromthe transition plan to achi eve cost-based rates;
(3) the ten-year termis too long; (4) annual price increases

virtual ly assured under the Plan will not reflect price changes
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in the conpetitive market and will dissolve any existing

rel ati onship between NYNEX s costs and rates; (5) there is no cap

on earnings or sharing mechanism and (6) the productivity factor

is too | ow (AT&T Response to Briefing Question No. 2, at 1-2). 2

AT&T asserts that to correct these problens in the Conpany's

Pl an, the Departnent should (1) determne and inpose conditions

to ensure effective conpetition for NYNEX s services, (2) reject

the link between carrier access and toll rates, (3) subject

NYNEX s earnings to a sharing nechanism (4) reduce the term of

the Plan, (5) elimnate the broad pricing flexibility afforded

under the Plan, and (6) group services into price baskets based

on whet her they are conpetitive or nonopoly services ( id. at 1).
Finally, it is AT&T" s position that annual filings under the

Pl an woul d constitute general rate increases under GL. c. 159,

8 20 because the filings will likely entail overall increases in

rates with adjustnments to many rates for individual services

(AT&T Response to Briefing Question No. 9). AT&T states that

2 AT&T states that the productivity factor is based on
productivity | evel s achieved under traditional regulation
al though productivity levels are generally greater in a
conpetitive environnent, and that pricing flexibility under
the Plan provides an irresistible tenptation for NYNEX to
t ake advantage of its nonopoly power (AT&T Response to
Briefing Question No. 1, at 9). AT&T al so argues that
although it is difficult to determne what | evel of earnings
woul d be excessive under the statute, w thout a cap or
sharing mechanismto limt earnings, it is possible, and
perhaps likely, that NYNEX s earnings wll exceed the |eve
permtted under the statute ( id.).
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under GL. c. 159, § 20, the Departnent would be required to give
noti ce and conduct sone review of general rate filings but that
it need not invoke the statutory suspension period, and nay
permt proposed rates to take effect on 30 days notice ( id.).
However, AT&T states that a petition that was not a general rate
increase would not require the Departnent to initiate G L.
c. 159, 8§ 20 procedures (AT&T Response to Briefing Question
No. 3).

D. M

M2 did not cooment on NECTA's Motion but did file responses
to the Briefing Questions. MJ contends that the Departnent has
broad general power over the provision of tel ecomunications
services under GL. c. 159, § 20 (MJ Response to Briefing

Question No. 1, citing AT&T, D.P.U 91-79 (1992)). M states

that the Departnent has the statutory authority and has been
granted great latitude to determne the nmethod of regulation for
t el ephone conpani es i ncluding price caps, so long as the
resulting rates are just and reasonable (MJ Response to Briefing

Questions Nos. 2 and 11(a), citing AT&T, D.P.U 91-79 (1992)).

According to MJ, there is no statutory requirenent of a nexus
between rates and a carrier's revenue requirenent (MJ Response
to Briefing Question No. 8).

M contends that the nechanics of NYNEX s Plan permt

individual rate elenents to increase over the life of the Plan
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regardl ess of whether the cost of providing service is increasing
or decreasing (MJ Response to Briefing Question No. 2). MJ
al so contends that the Plan all ows NYNEX to charge whol esal e
custoners nore for access than it charges retail custoners ( id.).
M2 further states that appropriate conpetitive saf eguards nust
be inplenmented in NYNEX s Plan to prevent it fromusing its
nmonopol y power to harm potential conpetitors through price
squeezes, discrimnation, and cross-subsidization (MJ Response
to Briefing Questions Nos. 1, 4).

Finally, MJ contends that the Plan all ows NYNEX to
i npl ement rates that are not just and reasonable (MJ Response to
Briefing Question No. 2). MJ argues that the Departnent nust
determne if it can legally allow the | evel of pricing
flexibility allonwed in NYNEX s Plan (  1d.).

E NYNEX

NYNEX argues that the Departnent nust deny NECTA s Mbdtion
because there is no basis for dismssal of the Plan (NYNEX
(ojection at 11). NYNEX nmaintains that NECTA s contention that
| egi sl ati on nust be enacted to authorize the filing and approval
of a price cap formof regulation is wong and i s unsupported by
exi sting case | aw and Departnent precedent ( id. at 2). NYNEX
asserts that the Departnent retains broad ratenmaking authority
under GL. c. 159, 88 14 and 20, to approve alternative

regul ation, including price cap regulation and, by extension,
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NYNEX s Plan (NYNEX Response to Briefing Question No. 1, at 1).
NYNEX contends that GL. c. 159 "neither inplicitly nor

explicitly requires one specific formof regulation"” or pricing

phi | osophy, and contrary to NECTA's assertion, the fact that

NYNEX s Plan departs fromtraditional rate-of-return regul ation

does not conpel its dismssal ( i1d.). NYNEX asserts that the

Departmment's authority is broadly defined and is limted only to

ensuring that rates charged by common carriers are "just",

"reasonabl e", and "sufficient to yield a reasonabl e conpensati on

for the service rendered" ( id. at 1-2, citing GL. c. 159, 8§ 14

and 20; see also Holyoke St. Ry. Co. v. Departnent of Pub.

Wils. , 198 NE 2d 413 (1964) (G L. c. 159, 8§ 12 allows the
Departnent "a wi de range of discretion in appraising the public
interest and in adopting reasonabl e policies, principles and
standards for its guidance")). Therefore, NYNEX argues that the
Departnent is not constrained to enploy a specific form of

regul ation or pricing philosophy ( i.e., rate-of-return regulation
or revenue requirenent investigation) to establish rates

(id. at 2).

NYNEX contends that since no specific nethod of regul ation
or pricing formula is nandated by statute, "the Departnent has
broad | egal authority to inplenment incentive regulation, such as
price cap regulation, provided that this regul atory approach can

produce "just and reasonable rates'"( id., citing Anerican
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Hoechest Corp. v. Departnent of Pub. Wils. , 399 NE 2d 1, 4

(1980) (Departnent free to select or reject alternative form of
regulation as long as its choi ce does not have "confiscatory
effect or is not otherwise illegal").

NYNEX argues that, contrary to NECTA's claim Chapter 159

does not incorporate an explicit "cost" conponent ( i.e.,
cost-based ceiling or floor), and that, in fact, there is no
met hod prescribed by statute for the Departnent to nmake its
"reasonabl eness” determ nati on (NYNEX Response to Briefing
Question No. 7, at 2). Thus, NYNEX concludes that its Plan neets
the "statutory standard because it establishes a process designed
toresult in just and reasonable rates, sufficient to yield
reasonabl e conpensation,” in that it (1) caps rate levels to
reduce the real price of tel ecommunications services consistent
with productivity gains; and (2) gives NYNEX a fair and
reasonable return (if productivity gains are net) ( id.).
According to NYNEX, the Plan's "pricing rules and other el enments
not existing rate-of-return principles, wuld constitute the
regul atory mechani smused to ensure just and reasonable rates
under GL. c. 159, 88 14 and 20" (NYNEX Response to Briefing
Question No. 1, at 7). NYNEX asserts that its conpliance with
t hose rul es woul d establi sh an ongoi ng just ness and
reasonabl eness of rates ( id.). NYNEX also clains that the

Conpany's current rates serve as an appropriate starting point
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for the Plan as these rates were found to be just and reasonabl e
by the Departnent in DP.U 93-125 ( 1d. at 8 citing GL. c. 159,
§ 17; NET, D.P.U 93-125 (1994)).

NYNEX nmai ntains that the Departnent and the courts, in
interpreting GL. c. 159, 88 14 and 20, recogni ze no single
formula or regul atory nodel as al one neeting constitutional and
statutory requirenments ( id. at 2-9). NYNEX contends that the
United States Suprenme Court has found that state regulators are
not precluded fromadopting alternative ratenaki ng net hods ( id.

at 3, 6 quoting Duquesne Light Co. v. Barasch , 488 U S 299

(1989) ("the designation of a single theory of ratemaking as a
constitutional requirement woul d unnecessarily forecl ose
alternatives which could benefit both consuners and investors");

Federal Power Commin v. Hope Natural Gas , 320 U.S. 591, 600-601

(1944) (under statutory "just and reasonable," standard "it is
the result reached and not the nethod enpl oyed that is
controlling")). According to NYNEX, in subsequent decisions, the
Suprene Court rejected the notion that just and reasonabl e rates
nmust be based on the concept of cost plus a reasonable rate of
return, and instead upheld the approval of incentive plans that
allowed rates to increase based on non-cost factors ( id. at 6).
I n addition, NYNEX asserts that the Massachusetts Suprene
Judi cial Court has recogni zed the Departnent's "w de discretion

in choosing its approach to rate regul ation” ( id. at 2, citing
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New Engl and Tel. and Tel. v. Departnent of Pub. Wils. , 371 Mass.
67, 85, 354 NE 2d 860, 872 (1976); New Engl and Tel . and Tel.
Co. v. Departnment of Pub. Wils. , 360 Mass. 443, 453, 275 NE. 2d

493, 501 (1971); New England Tel. and Tel. Co. v. Departnment of

Pub. Wils. , 331 Mass. 604, 616, 121 N E 2d 896, 903 (1954)). 2

Moreover, NYNEX clains that the Departnent already has
approved alternative ratenmaki ng schenmes for tel ecomuni cations
common carriers as well as other regulated industries (NYNEX
Response to Briefing Question No. 5, at 3). In the electric
industry, for exanple, which has a simlar statutory schene to
t el ecomuni cati ons, NYNEX contends that the Departnent has
adopted "an alternative to cost of service, rate-of-return

regulation in order to establish 'reasonable rates'" ( id., citing

220 CMR 8§ 9.00; DP.U 86-36-C (1988); D P.U 86-36-E (1988)).
I n addi tion, NYNEX notes the Departnent's non-traditional

regul atory treatnment for telecomuni cations conpani es established
in DP. U 1731, which adopted a policy of "liberating"

non-domnant carriers fromrate-of-return regulation ( id., citing

D.P.U 1731, at 63 (1985)). Moreover, NYNEX asserts that when

t he Departnent approved AT&T' s proposal for an alternative form

22 NYNEX asserts that the cases cited by NECTA do not "stand
for the proposition that under Massachusetts' statutory
schene, traditional regulation is the only nethod to
establ i sh reasonabl eness of rates" (NYNEX Response to
Briefing Question No. 5, at 1).
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of price regulation in D P.U 91-79, it "denonstrate[d] that [it]
has the necessary statutory authority to consider and grant
NYNEX s Pl an" (NYNEX Response to Briefing Question No. 11(a)

at 1, citing D.P.U 91-79 (1992)).

NYNEX argues that if rate-of-return regulation were a
statutory requirenment, then (1) the Departnent's regul atory
framework for common carriers set forth in D.P.U 1731 woul d be
illegal, (2) rate-of-return regulation wuld be required for all
carriers, and (3) nore than a decade of Departnent decisions
applying GL. c. 159, 88 14 and 20 woul d be invalidated ( NYNEX
Response to Briefing Question No. 1, at 5). In addition, NYNEX
asserts this interpretati on woul d underm ne the Departnent's
present regulatory policies by requiring that "[a]ll dom nant and
non- dom nant tel ecommuni cations carriers including [pay-tel ephone
service providers], other common carriers, and alternative
operator service providers ... file rate cases in order to
establish a revenue requirenent to justify tariffed rates” (NYNEX
Response to Briefing Question No. 6, at 1). NYNEX al so concl udes
that a simlar interpretation wuld apply to thousands of
transportation common carriers who operate under a simlar
statutory schene ( id.).

Moreover, NYNEX clains that states with regul atory statutes
conparabl e to those in Massachusetts have permtted price

regul ation w thout |egislative changes (NYNEX (bjection at 2 n.1,
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citing RI1.P.UC No. 1997 (1992);: N Y.P.S.C. Case No. 28961
(1987); NY.P.S.C Qpinion No. 87-22 (1987); and NY.P.S C

Qpi nion No. 87-20 (1987)). According to NYNEX, in 1987, the
NY.P.S.C adopted an alternative regulatory plan with a sharing
nmechani smfor New York Tel ephone (NYNEX Response to Briefing
Question No. 12, at 2, citing NY.P.S.C Case No. 28961 (1987)).
NYNEX al so states that recently the NY.P.S C approved an
alternative regulatory plan for AT&T, with no sharing nmechani sm

and a 2.5 percent annual revenue increase ( id., citing NY.P.S. C

Case No. 91-G 1323/1329 (AT&T) (1992)). According to NYNEX, the
NY.P.S.C also has permtted alternative forns of regulation for
other utilities ( id.). NYNEX contends that "[i]n none of these
decisions has the NY.P.S. C perceived the alternative regul atory
frameworks as either conflicting or interfering with its
ratemaking ability or statutory responsibilities to ensure rates
charged are "adequate and in all respects just and reasonable'"

(id., citing P.S. L. 8 91). The Conpany al so asserts that

al t hough sone states have taken | egislative action to address
alternative regulation, this does not nean that, "in the absence
of such legislation, the state regul atory comm ssion | acked the
| egal authority to adopt such plans" ( id.).

Further, NYNEX states, the Federal Communi cations Conm ssi on
("FCC') has interpreted the Communi cations Act, the federal

statute simlar to Chapter 159, as not requiring rate-of-return
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regul ation or any particular regul atory nodel (NYNEX Response to
Briefing Question No. 12, at 3-5 citing 47 U S . C § 151; Report
and O der (AT&T Price Cap) 4 FCC Rcd 3297 (1989); Second Report

and O der (Price Cap for Local Exchange Carriers) 5 FCC Rcd 6876
(1990)). According to NYNEX, the FCC determ ned that under the
price regul ati on approach, AT&T (1) is not free to earn excessive
profits over its costs, (2) rates are determned prospectively by
appl ying an adj ustnent fornmula, which captures changes in conpany
and i ndustry-w de costs, and (3) because price cap rates refl ect
costs and take into account profits, AT&T would neet its
statutory nmandate, ensuring just and reasonable rates ( id. at 5).
Finally, in responding to NECTA s argunent that NYNEX s Pl an
viol ates a "conprehensive statutory schene" for regul ati on of
t el ecomuni cations carriers, NYNEX argues that none of the other
statutes cited by NECTA woul d precl ude the Departnent’'s adoption
of the Conpany's Pl an because, according to NYNEX, the statutes
cited by NECTA give the Departnment the authority to conduct
certain investigations but do not require that the Departnent do
so (NYNEX (bjection at 10).

V. STANDARD OF REVI EW

The Departnent's Procedural Rule, 220 CMR § 1.06(6)(e),
authorizes a party to nove for dismssal of "all issues or any
issue in [a] case" at any tine after the filing of an initial

pl eading. The Departnent's current standard for ruling on a
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nmotion to dismss for failure to state a clai mupon which relief

can be granted was articulated in R verside Steam & Electric

Gonpany , D.P.U 88-123, at 26-27 (1988). 2 In R.verside, the
Department denied the respondent's notion to dismss, finding
that it did not "appear[] beyond doubt that [the petitioner]
could prove no set of facts in support of its petition." 24
Id. & n.10.

I n determ ning whether to grant a notion to dismss, the
Departnent takes the assertions of fact included in the filing
and pl eadings as true and construes themin favor of the
non- novi ng party. R verside, at 26-27. Dsmssal wll be
granted by the Departnent if it appears that the non-noving party
woul d be entitled to no relief under any statenent of facts that

coul d be proven in support of its claim See id.

z Procedures for dismssal and summary judgment properly can
be applied by an adm ni strati ve agency where the pl eadi ngs
and filings conclusively show that the absence of a hearing

coul d not affect the decision. Massachusetts Qut door
Advertising Gouncil v. Qutdoor Advertising Bd. , 9 Mass. App.
Q. 775, 783-786 (1980); Hess and dark, Dv. of Rhodia,
Inc. v. Food and Drug Admn. , 495 F. 2d 975, 985 (D.C. Q.
1974) .

24 Al though R verside refers to Massachusetts Rule of Gvil

Procedure 12(b)(6), the Departnment has not adopted the
Massachusetts Rules of Gvil Procedure. These rules,

however, sonetines provi de useful dispositive nodels. See,
e.g., 220 CMR 8 1.06(6)(c); see Attorney Ceneral v.
Departnent of Pub. Wils. , 390 Mass. 208, 212-213 (1983)
(rules of court do not govern procedure in executive
departnent).
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V. ANALYSI S AND FI NDI NGS

As noted in Section |., supra, the renaining issue that nust
be deci ded for purposes of NECTA' s Mtion is whet her NYNEX s
petition for alternative regulation 2 cannot be allowed under the
existing statutory framework. Wile NECTA seens to concede that
the Departnent has jurisdiction to adopt alternative regul ation
under GL. c. 159, we recognize that our authority to approve
NYNEX s Plan rests on our jurisdiction generally to adopt
alternative regulation under GL. c. 159. Therefore, to respond
to NECTA's Motion, we nust address the follow ng two issues:
(1) whether GL. c. 159 prohibits the Departnent from adopting

alternatives to the traditional rate-of-return nodel; % and (2)

2 The term"alternative regul ation"” inplies the existence of a
traditional or standard (but not necessarily statutorily
mandat ed) net hod of regul ati on agai nst which alternatives
can be evaluated. The traditional formof utility
ratenmaking for the Departnent and nost, if not all, utility
rat emaki ng bodies at the state and federal |evel has been

rate-of-return regul ati on. See Notice of Inquiry and O der
Seeki ng Comment on Incentive Regulation , D P. U 94-158, at 1
(1994) ("The ultimate goal of the [Departnment] ... is to

provide a framework that ensures that the utilities it

regul ates provide safe, reliable, and | east-cost service.

Mergers and Acquisitions , D.P.U 93-167-A at 4 (1994). The

Department has to date pursued this goal within a franework
of traditional cost-of-service, rate-of-return regulation.").

26 For purposes of addressing NECTA's Mtion, our analysis will
focus on the Departnent's authority under GL. c. 159. W
note, however, that the question of the Departnent's
authority to adopt incentive ratemaking for electric and gas
utilities under GL. c. 164 is being considered in
D.P.U 94-158.
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whet her NYNEX has failed to state a clai mupon which relief can
be grant ed.

A Wether GL. c. 159 prohibits the Departnent from
adopting alternatives to the traditional rate-of-return

nodel ?

1. GL. c. 159

The Departnent's jurisdiction for regulation of intrastate
t el ecommuni cations service within the Commonweal th is provi ded

under G L. c¢. 159. See AT&T Communi cations of New Engl and, |nc. ,

D.P.U 91-79, at 13 (1992). The Departnent has broad general
supervi sory power over the provision of telecomunications
services. GL. c. 159, § 12. Specifically, section 12 states:

The [Departnent shall, so far as may be necessary for
t he purpose of carrying out the provisions of |aw
relative thereto, have general supervision and

regul ation of, and jurisdiction and control over

[the] transm ssion of intelligence within the
commonweal th by electricity, by nmeans of tel ephone
lines or telegraph lines or any other nethod or system
of communi cation, including the operation of al

conveni ences, appliances, instrunentalities, or

equi pnent appertaining thereto, or utilized in
connection therew th [enphasis added].

Sections 14 and 20 of GL. c. 159 give the Departnent
authority over the rates of common carriers subject to the
Department's jurisdiction. See also GL. c. 159, §8 17 ("Al
charges nmade ... by any common carrier for any service rendered

shall be just and reasonable ... and every unjust or
unr easonabl e charge is hereby prohibited and declared unl awful ").

Section 14 states:
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Wienever the department shall be of opinion, after a
hearing had upon its own noti on or upon conpl aint, that
any of the rates, fares or charges of any common
carrier for any services to be performed within the
commonweal th, or the regulations or practices of such
common carrier affecting such rates, are unjust,
unreasonabl e, unjustly discrimnatory, unduly
preferential, in any wise in violation of any provision
of law, or insufficient to yield reasonabl e
conpensation for the service rendered, the departnent
shall determne the just and reasonable rates, fares
and charges to be charged for the service to be
performed ... [enphasis added].

Section 20 states:

Wienever the departnment receives notice of any changes
proposed to be nade in any schedule filed under this
chapter which represent a general increase in rates by
a common carrier furnishing the service of transm ssion

of intelligence by electricity, it shall ... nmake an
investigation as to the propriety of such proposed
changes .... After such hearing and investigation, the

departnent nay nake, in reference to any new rate,
joint rate, fare, tel ephone rental, tol
classification, charge, rule, regulation or form of
contract or agreenent proposed, such order as woul d be
proper in a proceedi ng under section fourteen. At any
such hearing involving any proposed increase in any
rate, joint rate, fare, telephone rental, toll or
charge, the burden of proof to show that such increase
IS necessary to obtain a reasonabl e conpensation for
the service rendered shall be upon the common carrier.
If [as regards] ... any proposed decrease in any rate
it shall appear to the departnent that the said
rate, joint rate, fare, telephone rental, toll or
charge is insufficient to yield reasonabl e conpensation
for the service rendered, the departnment nay determ ne
what will be a just and reasonable mninmum to be
charged ... [enphasis added].

Thus, under G L. c. 159, the Departnent is responsible for
ensuring a "just and reasonabl e" standard for ratenaking

pur poses. 2’ Section 14 also requires that rates be not unjustly
(continued. . .)
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discrimnatory or unduly preferential. See Attorney Gen. v.

Departnment of Pub. Wils. , 390 Mass. 208, 234 (1983), citing

Anerican Hoechest Corp. v. Departnent of Pub. Wils. , 379 Mass.

408, 411 (1980).
However, a review of the plain |anguage of the statutes
reveals that while the General Court specified that rates were to

be "just and reasonable" 2 and that rates should provide a

27(. .. conti nued) o _
2 Al though,” as the Suprene Judicial Court has noted, "the |ine

between ... sections [14 and 20] is not perfectly clear,"” it
is apparent that the respective objects of these provisions
are distinct. See New England Tel. & Tel. Go. v. Departnent

of Pub. Wils. , 376 Mass. 28, at 31 (1978). Section 14 sets
forth (1) the Department's authority to investigate a conmon
carrier's existing tariffs, either on its own notion or upon
the conplaint of a third party and (2) the standard for

rates of common carriers. Section 20, on the other hand,
prescribes the process by which a utility, onits own
initiative, shall propose changes to an existing tariff or
introduce a newtariff and the procedures and standards by
whi ch the Departnent shall investigate those tariffs. Id. ,
at 32-33 (Court held that while under a 8 14 proceeding the
Departnment nust establish rates, it has discretion, although
not unlimted discretion, to refrain fromfixing rates in a
8 20 proceeding). In a § 20 proceeding, the Departnment nay
make "such order as woul d be proper in a proceedi ng under
section fourteen.” GL. c. 159, § 20.

28 The Departnent's "just and reasonable" standard is typica
of the "broad [ratenaki ng] standards” established for
regul atory comm ssions at the state and federal |evel and
"[1]t is up to the various conmssions ... to interpret this
duty." Charles F. Phillips, Jr., The Requlation of Public
Wilities 119, 874-75 (3d ed. 1993); see also Janes C
Bonbright, Albert L. Danielsen, David R Kanerschen,
Principles of Public Uility Rates 76 (2d ed. 1988) ("Wile
sone of the public utility statutes rest content with the
requi renent that rates be reasonabl e and not unjustly

(continued...)
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utility "reasonabl e conpensation” with reference to the services
provi ded, neither of these two sections of the statute prescribe
a particular nethod by which the Departnent mnmust fulfill its
statutory nandate of setting just and reasonabl e rates.

Nothing in GL. c. 159 indicates that the |egislature
intended to limt the Departnent to a specific regulatory schene,
such as cost-of-service, rate-of-return ratenaking. Conpar e
Special St. of 1918, c. 188, 8 14 (Ceneral Court offered Bay
State Street Railway Conpany the opportunity to reorganize
pursuant to a ten-year plan whereby nmanagenent woul d be
undertaken by a board of trustees, with the power to "fix such
rates and fares as, in their judgnment, wll produce sufficient

incone to nmeet the cost of the service ...")? (enphasis added)

and St. 1978 c. 292, 8 2 (setting forth specific standard for

cal cul ating pol e attachnent rates) with GL c¢. 159, § 14

(., ..continued)
discrimnatory, others go a certain distance toward
prescribing or inplying standards of reasonabl eness. This
may take the formof an enuneration of objectives of rate-
control policy or as a specification of nmeasures or tests of
reasonabl e rates which the regul ating conmssion is
instructed to follow or which it nust take into
consideration in reaching a rate decision. Al of these
statutory provisions | eave nuch roomfor interpretation by a
comm ssion, subject to the rulings of the appellate
courts. ™).

2 The Suprene Judicial Court recognized that this was a
specific requirenment by the General Court for the
cost - of - servi ce met hod. Donhamyv. Public Serv. Conmmirs , 232
Mass. 309, 322-323 (1919).
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(requiring just and reasonabl e rates) and GL. c. 159, § 20
(requiring reasonabl e conpensati on and determnation of a just
and reasonabl e mninumcharge). The just-cited conparison of
statutes and special act denonstrates that when the Legislature
intends to direct the Departnent to enploy a particul ar

regul atory nethod, it does so. The broad del egati on nade by the
statute at issue in this investigation ( i.e., GL. c. 159)
strongly bespeaks a different |egislative intention.

A narrow construction of the Departnent's ratenaking
authority under sections 14 and 20 is inconsistent with the broad
authority that the Legislature vested generally in the Departnment
under GL. c. 159 and recogni zed by the Suprene Judicial Court.
Donhamv. Public Serv. Commirs , 232 Mass. 309, 313, 325 (1919)

("scope of the powers conferred by the statute upon the public
service commssion [the Departnent's predecessor comm ssion that

functioned under a virtually identical statutory schene] is far

reachi ng", such powers are "limted only by the requirenent that
[rates] be "just and reasonable'"); see also Board of Survey of
Arlington v. Bay State St. Ry. Co. , 224 Mass. 463, 469 (1916)

(St. 1913, c. 784 [which is now codified in c. 159] "narked a
radi cal change in the policy of the Legislature in the regulation
of street railways. It conferred upon the public service

comm ssion far greater powers over the operation and

accomodati ons to be provided by such common carriers than had
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been vested in any board by earlier acts. Summarily stated, it
clothed the coomssion with full power to require safe,
reasonabl e and adequate service to the public fromall comon

carriers."); Holyoke St. Ry. Go. v. Departnent of Pub. Wils. :

347 Mass. 440, 450 (1964) (the Department can "exercise a w de
range of discretion in appraising the public interest and in
adopting reasonable policies, principles, and standards for its
guidance."). In evident recognition of the need to respond
flexibly to changi ng economc and technol ogical realities, the
Legi sl ature vested broad authority in the Departnent to regul ate
common carriers. Evolving construction of economc regul atory
statutes to adapt to changi ng econom c circunstances and
technology is a principle of long standing in Massachusetts | aw.

Pierce v. Drew, 136 Mass. 75, 81 (1883) (acconmmobdati ng di scovery

of the tel egraph under prior |aws).

2. Suprene Judi cial Court Precedent

Qur interpretation of the statutory schene described above
is consistent with that of the Suprene Judicial Court ("Court").
The Court has stated that the Departnent's statutory obligation
requires only that rates "nmust 'yield reasonabl e conpensation for
the services rendered’ and nust be 'just and reasonabl e havi ng

relation to 'the service to be perforned ". See Donham, 232

Mass. at 313, citing Board of Survey of Arlington , 224 Mass.
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at 469. ® Thus, "[t]he only limtation upon the commssion in
the regul ation of the rates and charges of public service
conpanies is that the rates nust not be set so low as to deprive
the utility of the opportunity of earning a reasonable return on

its property." See Irston R Barnes, Ph.D., Public UWility

Gontrol in Massachusetts: A Study in the Conm ssion Requl ation

of Security Issues and Rates 102 (1930); see also Fitchburg Gas &

Elec. Light Co. v. Departnent of Pub. Wils. , 371 Mass. 881, 884

(1977) ("Confiscatory rates violate arts. 1, 10, and 12 of the
Decl aration of R ghts of the Massachusetts Constitution, and the
Fourteenth Amendnent to the United States Constitution."); Bost on

Edi son Co. v. Departnent of Pub. Wils. , 375 Mass. 1, 10, cert.

denied, 439 U S 921 (1978) (confiscation is defined as depriving
"a utility of the opportunity to realize a fair and reasonabl e

return on its investnent"). 3! In addition, the Court has found

30 "Reasonabl e conpensati on” has been defined to nean
"sufficient to yield a fair return on the reasonabl e val ue
of the property used or invested for doing the business

after paying costs and carrying charges." New Engl and Tel
& Tel. Co. v. Departnent of Pub. Wils. , 331 Mass. 604, 615
(1954) (quoting Qpinion of the Justices , 251 Mass. 569, 610
(1925)).

31 See U S Const. anmends. V and XIV ("[N or shall private
property be taken for public use, w thout j ust
conpensation ") (enphasis added); Mass. Const. Pt. 1, Art. 10
("And whenever the public exigencies require that the
property of any individual should be appropriated to public
uses, he shall receive a reasonable conpensation therefor.")
(enphasi s added); Duquesne Light Go. v. Barasch , 488 U S

(continued...)
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that the "just and reasonabl e" standard invol ves a bal anci ng of
the public interests and the interests of utility investors.
Donham, 232 Mass. at 326 ("the public service comm ssioners nay
nmake such changes therein as in its judgnment are required by the
public interests and the rights of the owners of invested
capital"). %23

I n considering the Departnent's ratenaki ng authority under
GL. c. 164, 8 94 to permt recovery of an electric utility's
prudent investnent in plant reasonably abandoned before

conpl etion, the Court suggested that the question of what form

31(...continued)
299, 308 (1988) ("If the rate does not afford sufficient
conpensation, the State has taken the use of utility
property w thout paying just conpensation and so violated
the Fifth and Fourteenth Anendnents.") (enphasis added).

32 See also Jeffrey L. Hess, Sun-Peak -- Over the Rate

Requl ati on Edge: Are Market-Based Rates "Just and
Reasonabl e” or De Facto Deregulation? , 28 Idaho L. Rev. 193,
197, 199 (1991-92) ("setting 'just and reasonable' rates
requires the regulator to evaluate the two el ements of the
utility's interest [ i.e., the 'fair value' of the property
dedicated by the utility to a public use, and the reasonabl e
rate of return on that 'fair value'] and then bal ance them
agai nst the consuner's interest"); ("'Just and reasonabl e

Is a fluid concept always ebbing and flow ng |ike the
sea, yet constantly and rigidly bound by public and utility
interests.").

33 VW note that, not the petitioner NYNEX but, others opposed
to NYNEX s Pl an express anxi ety about allegedly confiscatory
effects that allowance of the Plan mght have on the
Conpany. The Pl ans' opponents are advancing a clai mof harm
on NYNEX s behal f that one woul d expect NYNEX instead to
have nmade, but NYNEX has not done so. See note 34, bel ow
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regul ation should take is one of policy:

VW do not substitute our judgnent for that of an

adm ni strati ve agency where no constitutional question
is presented. W decline to prescribe a common | aw of
utility ratenmaking. Ratenmaking is a legislative, not a
judicial, function. Qur involvenent, beyond
constitutional questions, has been to assure that the
agency has adhered to statutory requirenments. Wiere
agency action is irrational, we will find an error of
law. But, as we have said and ruled in a variety of
contexts, questions of policy are for an admnistrative

agency.

Attorney Gen. v. Departnent of Pub. Wils. , 390 Mass. 208, 228
(1983) (citations omtted); see also Massachusetts Q| heat
Qouncil v. Departnent of Pub. Wils. , 418 Mass. 798, 805 (1994)

(Departnent has discretion under GL. c. 164, 8 94 to all ow gas
conpani es to use special contracts "to pronote the policy of
i ncreased conpetition in the energy narket").

Wi le the Court has never addressed the preci se question of
whet her the Departnment can permt substitution of an alternative
regul atory schene, such as price cap regulation, for traditiona
cost-of -service regulation, the Court has repeatedly held, within
the context of cost-of-service, rate-of-return regul ation, that
t he Departnent has "w de discretion in choosing its approach to
rate regul ation"” by selecting anong different theories or

et hods. New England Tel. & Tel. Co. v. Departnent of Pub.

Wils. , 371 Mass. 67, 71, 83-85 (1976) ("CQur 'fundanental |aw
requires no particular theory or method to be used in determning

a rate base, provided the resulting rates are not
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confiscatory.'"; 3 Conpany's use of "value of service" standard
to determne rate structure, rather than traditiona

cost-of -servi ce standard, was reasonabl e); see also New Engl and

Tel. & Tel. Co. v. Departnent of Pub. Wils. , 372 Mass. 678,

683-684 (1977) ("Rejection of the plan | price structure was not
an abuse of discretion. ... This court will not overrule
departnental action nmerely because the departnent used one
approach in its decision-making rather than another, as long as
the resultant decision is not confiscatory or otherw se

illegal."); New England Tel. & Tel. Go. v. Departnment of Pub.

Wils. , 360 Mass. 443, 453 (1971), citing New England Tel. & Tel.

Co. v. Departnent of Pub. Wils. , 331 Mass. 604, 616 (1954)

("[The Court] would not construe the Constitution of this

Commonweal th as conpelling "the use of any particular theory or
nmet hod or conbi nation of theories or nethods for determning a
rate base,’" and ... '[we would not be justified in laying hold

of any part of our fundanental |aw for purposes of overriding the

34 NYNEX has not raised the objection of confiscatory effect as
an obstacle to Departnent authority to allow the Plan
petitioned for. Protection fromconfiscatory effects of
ratesetting is a Federal and state constitutional
protection. QGanting voluntarily petitioned-for approval to
provi de services in accordance with an industry-based cost
i ndex would hardly seemto risk unconstitutional or
extrastatutory confiscatory action by the Departnent. Wth
due respect to the argunments of those who oppose NYNEX s
Plan, their argunent in this regard seens little nore than
that the Departnment should disallowthe Plan to protect
NYNEX fromitsel f.
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departnent nerely because a particul ar approach to rate
regul ation was not used.'").

The Legi slature has acted with a consistent approach in
del egating authority over utilities other than conmmon carriers.
The Court al so has found that the Departnment has simlarly broad
rate regulation authority of the electric, gas, and water

industries under GL. c¢. 164, § 94. See American Hoechest Corp.

379 Mass. at 413 ("[When alternative nethods are avail able, the
departnent is free to select or reject a particular nethod as
long as its choice does not have a confiscatory effect or is not

otherwise illegal."). 3

35 See also Attorney Gen. v. Departnent of Pub. Wils. , 392
Mass. 262, 268-269 (1984) ("Wiere the result of enploying a
specific [cost of capital] nethodology in rate setting is
not inpermssible, the choice of the nethodology is a nmatter
commtted to agency discretion and i s beyond the scope of
our review "); Attorney Gen. v. Departnent of Pub. Wils.
390 Mass. 208, 233 (1983) ("A choice between alternative
nmet hods of allocation of revenue needs nmade by [a utility]
and approved by the Departnent is appropriate as long as it
does not have a confiscatory effect and is not otherw se

illegal. ... Cost of service need not be the sole
criterion used in establishing rate classifications.");
Massachusetts Elec. Co. v. Departnent of Pub. Wils. , 376

Mass. 294, 302 (1978) ("Wen alternative nethods [for
determning a utility's cost of equity] are available, the
Department is free to select or reject a particular nethod

as long as its choi ce does not have a confiscatory effect or
is not otherwise illegal."); Bost on Edi son Co. v. Departnent

of Pub. Wils. , 375 Mass. 1, 19, cert. denied, 439 U S 921
(1978) ("The Department is not conpelled to use any
particular nethod for calculating the rate base, provided
that the end result is not confiscatory -- a matter in which
the utility bears the burden of proof."); Fitchburg Gas and
(continued...)
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Furthernore, the Court has held that in some circunstances
the Departnent is not even bound to adhere to cost-based

st andar ds. ld., at 411-412, citing Mnsanto Co. v. Departnent of

Pub. Wils. , 379 Mass. 317, 320 (1979) (For purposes of cost

allocation and rate design, the Court stated that "[w hile cost
of service is a well-recognized basis for utility rate
structures, it need not be the sole criterion. ... The
Departnent approved the reduced rate as "an experiment in
alternative rate-design. It may turn out that there are economc

factors justifying the reduced rate."); see also Trustees of

dark Univ. v. Departnent of Pub. Wils. , 372 Mass. 331, 336-337

(1977) ("A Massachusetts utility's rates need not be structured
on a cost-related basis, unless, after fair warning, the
departnent requires that approach.").

3. Depart nent Pr ecedent

In addition, the Departnent’'s practice over many decades in
the regul ation of common carriers and other industries shows a
consi stent pattern in construing its authority to adopt

alternative methods of regulation in response to changi ng mar ket

35(...continued)

Elec. Light Co. v. Departnent of Pub. Wils. , 371 Mass. 881
886 (1977) (In upholding the Departnent's exclusion of property
fromthe utility's rate base, the Court held "the Department [is]
free to select arule of its choice on this subject as long as
the rule was consistently applied, did not have a confiscatory
effect , and as long as no special circunstances conpel |l ed
application of a different rule.”" , enphasis in original).
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ci rcunst ances and consuner needs so as to better fulfill its
statutory mandate. The Departnent's actions under its broad
statutory authority have been accorded deference in the real mof

econom c regul ation by the Court. See, e.q., Mssachusetts

Gl heat Council , 418 Mass. at 802-807.

Li ke other utility comm ssions, the Departnent
traditionally has enpl oyed cost-of-service, rate-of-return
regulation to determne just and reasonable rates for utilities
under its jurisdiction; 2 but has also often utilized alternative
or "incentive" nmethods to traditional rate regulation where it
determned that a different nethod woul d better satisfy its
public policy goals and statutory obligations. In the
Departnent's current investigation into incentive regulation for
the electric and gas industries, we noted that:

The Departnent has ... taken several steps towards

increasing the application of financial incentives in

utility operations, through approval of such

initiatives as nmargin sharing, see Boston Gas Conpany ,

D.P.U 93-60, at 312-326 (1994), and Bost on Gas

Conmpany , D.P.U 92-259 (1993)[, aff'd sub nom

Massachusetts Gl heat Council v. Departnent of Pub.

Wils. , 418 Mass. 798 (1994)]; marginal cost-based

econom c devel opnent rates, see Commonwealth Electric
Gonpany , D.P.U 93-41 (1993); and an incentive

36 See D.P.U 94-158, at 1, «citing Mrgers and Acquisitions |,
D.P.U 93-167-A at 4 (1994) (Departnent has to date pursued
goal of providing safe, reliable, and | east-cost service
within a framework of traditional cost-of-service,
rate-of-return regulation); D P.U 91-79, at 41 (nonopoly
provider of utility service traditionally subject to rate
base, rate-of-return regul ati on).
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mechani smfor electric power generation, see Boston
Edi son Gonpany , D.P.U 89-100 (1989). See also New
Engl and Tel ephone and Tel egraph Gonpany , D P.U. 1731

(1985); Gas Transportation , D P.U 85-178 (1987);
Pricing and Ratenaking Treatnent for New El ectric
Cenerating Facilities Wiich Are Not Qualifying
Facilities, D P.U 86-36-A (1987); AT&T Communi cati ons
of New England , D.P.U 91-79 (1992). ¥

See D.P.U 94-158, at 3.

The Departnent's efforts in alternative ratenaking al so
extend to the tel ecommuni cations industry. Instead of requiring
all common carriers under its jurisdiction to submt to
cost-of-service, rate-of-return regul ation, the Departnent has
varied the type of regulation for these conpani es, based on
conpetitive considerations and the carrier's nmarket power. For
exanpl e, the Departnent does not inpose traditional
cost-of-service, rate-of-return regulation on resellers of
t el ecomuni cati ons services, nobile radio and cel | ul ar comon

carriers, and nost interexchange carriers. See, e.q., First

Phone, Inc. , DP.U 1581 (1984); Cellular Resellers |,

D.P.U 84-250-1 (1984); GIE Sprint Communi cations Corporation

D.P.U 84-157, at 4 (1985). In addition, in | nt r alL ATA

Conpetition, D P.U 1731, at 63 (1985), the Departnent decided

87 See also Inteqgrated Resource NManagenent for El ectric Pricing

Arrangenent Tariff , D P.U 86-36-A (1987)-D. P. U 86-36-G
(1989); Massachusetts Electric Gonpany , D P.U 91-205
(1991).
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not to apply rate-of-return regul ation and revenue requirenent
determnations to nondom nant carriers but continued the

requi renents for domnant carriers such as AT&T and NYNEX. The
Departnent found in that proceeding that the alternative

regul atory treatnent for nondom nant carriers would result in
just and reasonabl e rates. Id. at 64. Fnally, in DP.U 91-79,
t he Departnent changed the nethod of regulation for AT&T, by

al |l owi ng market-based pricing for AT&T's sufficiently conpetitive
services and adopting price cap regulation for its basic message
t el ecommuni cations service. D P.U 91-79, at 34-35, 42. In sum
the Departnent's historical regulation of tel ecommunications
common carriers is consistent with the Departnent's
interpretation of its authority to inplenment alternative
regul ati on.

4. G her Jurisdictions

Al t hough not controlling of our authority, decisions of
foreign jurisdictions on alternative regul atory proposals are
instructive and useful. Statutory and decisional |aw in other
jurisdictions provides "persuasive authority by anal ogy."

Commonweal th Elec. Co. v. Departnent of Pub. Wils. , 397 Mass.

361, 366 n.3 (1986), cert. denied, 481 U S 1036 (1987). Wnited

States Suprene Court decisions are, of course, binding where
germane. W describe other jurisdictions' regulatory schenes

because these schemes denonstrate that Massachusetts lawis
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consistent with simlar statutory franmeworks el sewhere.

a. United States Suprene Court

A review of United States Suprenme Court ("Suprenme Court™)
cases al so supports the proposition that just and reasonabl e
rates can be achieved through alternative ratemaking. 1In the
context of a case dealing with cost-of-service ratenaking, the
Suprene Court has recogni zed that state regulators are not bound
by a single ratenaking nethod in their determnation of just and
reasonabl e rates. In uphol ding a decision of the Pennsyl vani a
Public Wility Coommssion to allow an electric utility to recover
the costs associated with cancel |l ed nucl ear generating units
t hrough increased rates, the Suprene Court stated:

The designation of a single theory of ratenaking as a

constitutional requirenment woul d unnecessarily

forecl ose alternatives which could benefit both

consuners and investors. The Constitution wthin broad

l[imts |eaves the States free to deci de what

ratesetting methodol ogy best nmeets their needs in

bal ancing the interests of the utility and the public.

Duquesne Light CGo. v. Barasch , 488 U S. 299, 316 (1989).

Duguesne Light Conpany reaffirmed the | andnmark deci sion Feder al

Power Conmm ssion v. Hope Natural Gas Conpany , 320 U. S. 591

(1944). In Hope, the Suprenme Court upheld an order of the
Federal Power Comm ssion reducing rates of a natural gas conpany,
pursuant to a "just and reasonabl e" standard under the Natural
Gas Act, stating:

VW held in Federal Power Commission v. Natural Gas
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Pipeline Go. [315 U S 575, 586 (1942)] ... that the
Comm ssion was not bound to the use of any single
formul a or conbi nation of formulae in determning
rates. Its rate-nmaking function, noreover, involves
the maki ng of "pragmatic adjustnents.” And when the
Comm ssion's order is challenged in the courts, the
question is whether that order "viewed inits entirety"”
meets the requirenents of the Act. Under the statutory
standard of "just and reasonable" it is the result
reached not the nethod enpl oyed which is controlling.

It is not theory but the inpact of the rate order which
counts. If the total effect of the rate order cannot
be said to be unjust and unreasonable, judicial inquiry
under the Act is at an end.

Federal Power Commin v. Hope Natural Gas Co. , at 602 (citations

omtted) (enphasis added).

In a line of cases building on Hope, the Suprene Court has
gone even further, ruling that Constitutional and statutory
standards can be satisfied by alternative regul atory schenes t hat
rely on non-cost factors for determning just and reasonabl e

rates. In Wsconsin v. Federal Power Coomin , 373 U S 294

(1963), the Supreme Court upheld an order of the Federal Power
Comm ssion to consider a departure fromtraditiona

cost-of -servi ce ratenaki ng standards in regul ating natural gas
producer rates. The Suprene Court stated:

[T]o declare that a particular nmethod of rate
regulation is so sanctified as to make it highly

unli kely that any other method coul d be sustained woul d
be wholly out of keeping with this Court's consi stent
and clearly articul ated approach to the question of the
Comm ssion's power to regulate rates. |t has been
repeatedly stated that no single nmethod need be

foll owed by the Conm ssion in considering the justness
and reasonabl eness of rates ....
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[ This] Court has never held that the individual conpany
cost-of-service method is a sine gqua non of natural gas rate
regul ation. Indeed the prudent investnent, original cost,

rate base nmethod which we are now told is | awf ul

established, and effective is the very one the Court was

asked to declare inpermssible in the Hope case less than 20
years ago.

To whatever extent the matter of costs may be a
requisite elenent in rate requlation, we have no
indication that the area nethod will fall short of
statutory or constitutional standards. The Comm ssi on
has stated in its opinion in this proceeding that the
goal is to have rates based on the "reasonabl e
financial requirenents of the industry" in each
production area ... and we were advi sed that conposite
cost-of-service data will be considered in the area
rate proceedings. Surely we cannot say that the rates
to be developed in these proceedings will in all
|'i kel'i hood be so high as to deprive custoners, or so
low as to deprive producers, of their right to a just
and reasonabl e rate.

Wsconsin v. Federal Power Coomin , 373 U S. 294, 309-310 (1963)

(citations omtted) (enphasis added). |In 1968, the Suprene Court
decl ared that the Federal Power Comm ssion had constitutional and
statutory authority to depart fromtraditional individual conpany
cost-of -service regul ati on and adopt a system of "maxi mnum area
rates" based on conposite cost data of gas producers, in order to
provide a useful incentive for exploration and to prevent
excessi ve producer profits, thus protecting both present and

future consuner interests. In re Perman Basin Area Rate Cases

390 U S 747, 768-790 (1968). 33 The Suprene Court stated:

33 The Suprene Court "has repeatedly held that the w dth of
admnistrative authority nust be nmeasured in part by the
(continued. . .)
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[In order for the regul atory schene to be reasonabl e,
in part, it nust] maintain financial integrity, attract
necessary capital, and fairly conpensate investors for
the risks they have assunmed, and yet provide
appropriate protection to the relevant public
interests, both existing and foreseeabl e.

The Comm ssion's responsibilities necessarily oblige it
to give continuing attention to val ues that may be
reflected only inperfectly by producers' costs; a

regul atory nethod that excluded as immaterial all but
current or projected costs could not properly serve the
consuner interests placed under the Commssion's

pr ot ecti on.

In re Perman Basin Area Rate Cases , 390 U. S. at 792, 815; see

also Mbil d1 Corp. v. Federal Power Commin , 417 U S. 283, 292

(1974) (upholding the Conmssion's area rates for Southern
Loui si ana area).
b. FCC
The FCC has al so approved alternative regulation for
providers of interstate tel ecomunications servi ces. 3 In
comrenting on its authority to approve price cap regul ation for

dom nant carriers, the FCC noted that the Comruni cati ons Act,

3(...continued)
purposes for which it was conferred....[R] ate-naking
agencies are not bound to the service of any single
regulatory formula; they are permtted, unless their

statutory authority otherwise plainly indicates, "to make
the pragmatic adjustnments which nay be called for by
particul ar circunstances'." In re Perman Basin Area Rate
Cases, 390 U S. at 776-777 (citations omtted) (enphasis
added) .

34 The FCC has approved price cap regul ation for AT&T and for
Local Exchange Carriers ("LEGCS"). See Report and Order
4 FCC Rcd 2873, at 3208, 3297 (1989); Second Report and

Qder, 5 FCC Red 6786, 6792 (1990).
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whi ch "mandates that rates for interstate tel ecomunications
conmon carrier services be just, reasonable, and

non-di scrimnatory,"” 3 "does not conpel this Commssion to
utilize a rate-of-return methodol ogy or any other particul ar
regul atory nodel in fulfilling our statutory obligations."

Further Notice of Proposed Rulenmaking , 3 FCC Rcd 3195, at 3296

(1988). According to the Comm ssion, "[a] review of court
decisions involving [the FOO and other federal agencies wth
rate authority simlar to our own confirns that, rather than
insisting upon a single regulatory nethod for determning whet her
rates are just and reasonabl e, courts eval uate whether the end
results of particular regulatory schemes produce rates that fal

within a 'zone of reasonabl eness'." Id. at 3297, citing, FERCv.

Pennzoi|l Producing Go. , 439 U S. 508, 517 (1979). The Comm ssion

also relied on the Suprenme Court's pronouncenents in Duquesne

Light Co. v. Barasch , that "no single nethod need be followed by

the Comm ssion in considering the justness and reasonabl eness of
rates” and that "[t]he designation of a single theory of rate
making ... woul d unnecessarily foreclose alternatives which coul d

benefit both consuners and i nvestors." Report and O der , 4 FCC

Rcd 2873, at 3296 (1989). The Conm ssion stated:

For rates to fall within the zone of reasonabl eness,

3 47 U. S.C. 88 201 (just and reasonabl e standard), 202
(non-di scrimnatory standard).
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the agency rate order nust constitute a "reasonabl e

bal anci ng" of the "investor interest in maintaining
financial integrity and access to capital narkets and

t he consuner interest in being charged non-exploitative
rates.” Wile costs often offer the principal points
of reference for determning whether rates are just and
reasonabl e, the zone of reasonabl eness standard does
not require an agency "to adhere ‘rigidly to a
cost - based determnation of rates, nuch less to one
that bases each [carrier's] rates on his own
costs."".... Utimately, the substantive nandate under
whi ch we operate requires only that we select a
reasonabl e rat enmaki ng approach that is capabl e of
keeping rates in the zone of reasonabl eness, or of
detecting and correcting for the failure of nmarket
forces to do so.

Further Notice of Proposed Rulenaking , 3 FOCC Rcd at 3195,

3297- 3298 (1988).

I n adopting price cap regulation for AT&T, the FCC stated
that its substantive nandate was to adopt a ratemnaki ng approach
capabl e of "keeping rates in the zone of reasonabl eness, or
detecting and correcting for the failure of narket forces to do
so", and that the alternative formof regul ati on adopted for AT&T
"fulfills the GCommuni cations Act's substantive requirenent of
ensuring just, reasonable, and non-discrimnatory rates". Repor t
and Oder , 4 FCC Rcd 2873, at 3297 (1989). In describing the
elements of the price cap that satisfied the statutory nmandat e,

t he Comm ssi on st at ed:

First, the initial caps are based upon existing rates

that have been filed and revi ewed, and have gone into

effect pursuant to our existing rate-of-return

regul atory schene. Second, the plan's adjustnent
formul a accounts for changes both in individual firm
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costs, and in econony-w de and industry-w de costs. [36]
Third, we intend to engage in continued nonitoring of
individual carrier cost data, and will undertake a

conpr ehensi ve revi ew of, anong other things, the

rel ati onship between costs and rates begi nning after
three years. Finally, tariff investigations under
Section 204 of the Act, and conpl ai nt proceedi ngs under
Section 208 of the Act, will continue to involve
evaluation of a carrier's rates in light of its costs
and profits.

Further Notice of Proposed Rulenmaking , 3 FCC Rcd 3195, at 3299
(1988).

In response to criticismthat the price cap plan would all ow
AT&T to earn "excessive profits in light of their costs [in part
because of the absence of an earnings sharing nechanisnj," 3 the
FCC noted that "the use of rate of return generated existing
rates to establish AT&T" s initial price caps, and the subsequent
price cap adjustnents nmade pursuant to the [Price Cap | ndex]
formul a shoul d keep AT&T' s profit |levels in check, even though
the [Price Cap Index] fornmula is not explicitly tied to profits.”

Report and Order , 4 FCC Rcd 2873, at 3299 (1989). The FCC stated

that "to the extent that AT&T is able to inprove productivity

faster than anticipated ... adjustnents to the PO formula [could

36 According to the FCC, "[t]his reliance upon historical
industry productivity data and inflation data to account for
carrier costs is analogous to the Federal Power Comm ssion's
use of area-w de average natural gas producer costs in
rat emaki ng, which the Suprene Court upheld in Perm an Basin
Rate Cases ." Further Notice of Proposed Rul emaking
3 FCC Rcd 3195, at 3299, n. 360 (1988).

87 Unli ke the AT&T price cap plan, the FCC price cap for LECs
i ncl udes a shari ng nechani sm
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be nmade] to ensure that consuners share in that productivity
i npr ovenent . " Id. The Comm ssion stated:

Notwi t hstandi ng that our price cap systemcontinues to

noni tor and consider profit |levels to ensure they are not
excessive in light of costs, it is also a systemdesigned to
permt greater earnings flexibility than a strict rate of
return regine. This design is based upon the fundanental
prem se underlying incentive regulation and the benefits it
w |l produce for ratepayers -- that is the potential to

i ncrease earnings that drives conpanies to inprove their
efficiency. Stated another way, we believe that rates
resulting in sonewhat higher profits nmay renain just and
reasonable in the context of a regulatory regimne that
encourages carriers to becone nore efficient and to | ower
costs, with consunmer benefits assured in the formof |ower
rates than woul d not ot herw se have been achi eved. W
believe this approach to rate regulation is fully consistent
with our statutory nmandate to ensure just and reasonabl e
rates.

Report and Order , 4 FCC Rcd 2873, at 3299- 3300 (1989). 38

C. Qher States' Wility Conm Ssions

At the state level, all but seven utility comm ssions have

inpl enmented or are currently considering alternative regul ation

38 Inmplicit inthis finding was the notion that profits that
were higher than a carrier could be expected to earn under
traditional rate-of-return regulation were within the zone
of reasonabl eness and, therefore, were not excessive. Report and
Oder, 4 FCC Rcd 2873, at 3299-3300 (1989). The FCC stated that
"as long as rates within the zone of reasonabl eness result, this
Comm ssi on has broad discretion regarding the manner in which it

deals with carrier profits.” Id. at 3299, n.1839 citing Nader v.
FQC, 520 F.2d 182 (D.C Qr. 1975); MJ Tel ecommuni cations v.
EQC, 675 F.2d 408, 416 (D.C Qr. 1982). The FCC noted that " any

rat enaki ng net hodol ogy that utilizes costs that are not
firmspecific necessarily allows carriers to inprove profits

by reducing their costs bel ow the benchnmark set by the requl ator
Such a result is inplicit in the area-w de ratenmaki ng schene
upheld in Permian Basin Area Rate Cases ... ." 1d. (citations
omtted) (enphasis added).
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of tel ephone conpanies. * As of Novenber 1994, alternative
regulation was in effect in 36 states. % It is true, as asserted
by NECTA and the Attorney CGeneral, that sonme states that have
adopted alternative regul ation for tel ephone conmmon carriers,
including price cap regulation, did so only after statutory

amendment s expressly authorizing alternative regul ation; a1

39 Vivian Wtkind Davis, Ph.D., Nancy Zearfoss, Catherine E
Reed, The National Regul atory Research Institute,
Prelimnary Results of a Survey on Alternative Regul ation
and Conpetition in Tel ecomuni cati ons 4 (Decenber 1994)
("NRRI Survey"). These alternatives prinmarily consist of
revenue sharing, distinctions between basic and conpetitive
services, and price cap plans. NRRI Survey at 4.

40 Id. Approximately 12 states have adopted price cap pl ans,
and eight nore states could have price cap regulation in
effect by Decenber 1995. Those states that have adopted

price cap regulation are: California, Delaware, Illinois,
M chi gan, New Jersey, New York, North Dakota, O egon,
Pennsyl vani a, Rhode Island, Vernont, and Wsconsin. NRRI

Survey at 4; New Engl and Tel ephone and Tel egraph Gonpany |,
Docket Nos. 5700/5702 (Mt. Pub. Serv. Bd. 1994). NYNEX
Vernont opted out of the plan approved by the Vernont Board.
NYNEX s Notice Pursuant to V. Stat. Ann. tit. 30, 8§ 226b(Q)
(CQctober 20, 1994).

41 For exanpl e, Pennsylvania, New Jersey, Vernont, Illinois,
North Dakota, and O egon all adopted price cap regul ation
pursuant to legislation specifically enabling alternative
regul ati on. See, e.9., Re Bell Atlantic--Pennsylvania
Inc.'s Petition and Plan for Alternative Reqgul ati on Under
Chapter 30, Docket Nos. P-00930715, P-009307150001,

P- 009307150002 (Pa. Pub. Wil. Commin 1994); Pa. Public

Wility Code, Chapter 30 ("Aternative Formof Regul ation of

Tel ecommuni cations Services"), 66 Pa. Con. Stat. Ann.

88 3001- 3009 (Supp. 1994); Re New Jersey Bell Tel ephone

Gonpany , Docket No. T(2030358 (N J. Bd. of Regul atory

Commirs 1993), 143 P.U R 4th 297 (1993); N J. Stat. Ann.

§ 48:2-21.16 (West Supp. 1994) (granting authority to
(continued...)
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however, it is not necessary for purposes of our analysis to
det erm ne whet her these states coul d have adopted price cap

regulation in the absence of a statutory change. 2 It is

4(...continued)

approve alternative regul ation for tel ecommunications); New
Engl and Tel ephone and Tel egraph Gonpany , Docket Nos.

5700/ 5702 (M. Pub. Serv. Bd. 1994); Mt. Stat. Ann. tit. 30,

8§ 226b (Supp. 1994); 1llinois Bell Tel ephone Gonpany , 92-
0448/ 93- 0239 Consol . (I1l. Comrerce Commn 1994); IIl. Ann.
Stat. Ch. 220, § 5/13-506.1 (Smth-Hurd 1993) ("Alternative
Forns of Regul ation for Nonconpetitive Services"); Re

| npl enentation of SB 2320 , Case No. PU 2320-89-333 (N D

Pub. Serv. Commin 1989), 112 P.U R 4th 359 (1990); N D

Cent. Code 88 49-21-01 to 49-21-22 (Supp. 1993); Re U S
Wst Communi cations, Inc. , Oder No. 91-1598 (O. Pub. Wil.
Conmin 1991), 128 P.U. R 4th 135 (1992); O. Rev. Stat.

8 759.195 (1993). At least one state conmssion nade its

own determnation that its enabling statutes required
amendnent to provide the coomssion with the authority to
adopt alternative regul ation. Re MES Intel enet of Maryl and,

Inc. , Order No. 71155 (MJl. P.S.C 1994), 152 P.U. R 4th 102,
128-130 (1994) (Il egislative anendnment necessary to establish
authority to adopt price cap legislation for domnant | ocal
exchange carrier). In two jurisdictions, state suprene
courts have ruled that alternative regul ati on adopted by
public service comm ssions violated the requirenents of
exi sting statutes. Stewart v. Uah Pub. Serv. Commin , 244
UWah Adv. Rep. 11, 24 (Wah 1994) (commssion's incentive
regul ation plan unl awful because "the plan essentially
f orsakes cost-of-service principles as required by [Wah
public utility statute]"); South Carolina Cable Tel evision
Ass'n v. Public Serv. Coomin , 437 S.E 2d 38, 40 (S.C 1993)
(comm ssion | acked statutory authority to adopt a specific
earni ngs sharing plan for LECs, where plan allowed rate of return
based on antici pated expenses and profits fromfuture
t echnol ogi cal changes, in violation of requirenent that
rat emaki ng be based on historical data, with all owances for
known and quantifiabl e future changes). But see Tennessee Cable
Television Ass'n v. Tennessee Pub. Serv. GCommn , 844 S.W2d 151
(Tenn. App. 1992) (comm ssion had power under enabling statutes
torequire a telephone utility to use excess earnings to expand
or inprove service to its customners).

(continued...)
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sufficient to note that sone state utility commssions, wth
statutory authority very simlar to that of the Departnent,

i ncluding Rhode Island, California, and New York, have adopted
alternative regulation w thout |egislative change. See, e.qg.,

Re Conpr ehensi ve Revi ew of Tel ecommuni cati ons , Oder No. 14003

(RI1.P.UC 1992), 135 P.U R 4th 408 (1992) (approving
settlenment providing for four-year price cap trial for NYNEX that
i ncl uded an earnings sharing mechani sm wi thout discussion,
coommssion inplicitly found that it had authority under its
statutory mandate to adopt alternative regulation); R1. Gen.
Laws, Title 39, § 39-2-1 (1956, 1990 Reenactnent) ("The rate,
toll, or charge ... made ... by any public utility ... for any

t el ephone or tel egraph message conveyed or for any service
rendered or to be rendered in connection therewith, ... shall be
reasonabl e and just, and every unjust or unreasonable charge for
the service is prohibited and decl ared unlawful ...");

Id. 8 39-3-12 ("At any hearing involving any proposed increase in

42( ., conti nued) _ _
42 A lack of "authority under prior statutes may not have been

the reason for enacting such legislation. There nay have
been reasons for the enactnment of "alternative regul ation”
legislation in these jurisdictions other than the one cited
by NECTA and the Attorney Ceneral. For exanple, even if the
existing statutes granted the public utility conm ssions
authority to approve alternative regulation, statutory
changes may have been necessary for the legislature to
direct, rather than nerely authorize, a public utility

comm ssion that was reluctant to consider alternative
regul ati on.
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any rate, toll, or charge, the burden of proof to show that the
increase is necessary in order to obtain a reasonabl e
conpensation for the service rendered shall be upon the public

utility ..."); 1n Re Alternative Requlatory Frameworks for Loca

Exchange Carriers , Decision 89-10-031 (Cal. P.U C 1989), 107

P.UR 4th 1, 166 (1990) (in adopting price cap regulation for
Pacific Bell and GIE California, Inc., the state's two | argest
LECs, commssion found that "there is no explicit legal bar to
adoption of a regulatory framework not based on traditional rate
base rate-of-return anal yses"); Cal. Pub. Wil. Code, § 451 (Vest
Supp. 1995) ("All charges denmanded or received by any public
utility ... for ... any service rendered ... shall be just and
reasonabl e. Every unjust or unreasonable charge ... is

unlawful ."); 1d., 8 454 ("No public utility shall change any rate

except upon a show ng before the commssion and a finding by

the coomssion that the newrate is justified."); Id., § 728

(West 1975) ("Wenever the commssion ... finds that the rates
charged ... by any public utility for or in connection with

any service ... are insufficient, unlaw ul, unjust, unreasonabl e,

discrimnatory, or preferential, the comm ssion shall determ ne
the just, reasonable, or sufficient rates ..."); In Re New

York Tel ephone Gonpany , Qpinion No. 85-17 (N Y.P.S.C 1985)

(comm ssion concluded a "noratoriumplan” would pronote utility

regul ati on by incentive, since conpany woul d bear risk of many
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cost increases but would retain benefit of increased productivity
and sal es during period covered by noratorium plan); In Re New

York Tel ephone Conpany , pinion No. 85-17(A) (N Y.P.S. C 1986),

74 P.U R 4th 590 (1986); Kessel v. Public Serv. Gonmmin

136 AD.2d 86, 92 (NY. App. Dv. 1988) (commssion's use of an
"expanded second-stage increase followng 'formal but expedited
hearings,' coupled with a noratoriumon a general rate increase,
falls withinits broad authority to set public utility rates");
NY.P.S. C Case No. 91-C 1323/1329 (AT&T) (1992) (comm ssion
approved incentive regulation for AT&T); (NY. Pub. Serv. Law,
8 91(1) (Consol. 1983) ("All charges [of] ... any tel ephone
corporation for any service ... shall be just and reasonable.");
Id., 8 91(3) ("No ... telephone corporation shall nake or give
undue or unreasonable preference ..."). The actions of other
jurisdictions with simlarly broad statutes of fer "persuasive
authority by analogy,"” for a determnation that statutory
amendnent is not required to authorize Departnent adoption of
alternatives to traditional rate-of-return regulation for comon

carriers. Commonweal th Electric , 397 Mass. at 366 n. 3; see al so

Sutherland Statutory Construction Vol. 2B, 8 52.03 (5th ed. 1992)

(where neaning of statute in question, reference to | egislation
in other states and jurisdictions which pertains to sanme subj ect
matter may be hel pful source of interpretative guidance) (citing

Kneel and v. Enerton , 280 Mass. 371 (1932)).




D.P.U 94-50 Page 64

5. Concl usi on

For all of the above reasons, we find that our statutory
authority under sections 14 and 20 does not limt the Departnent
to rate-of-return regulation, or any other particular regulatory
schenme. The Suprene Judicial Court has stated:

In questions of statutory interpretation, "ordinary precepts
of statutory construction instruct us to accord deference to
an admnistrative interpretation of a statute.” ... This is
particularly so "where, as here, an agency nust interpret a
| egislative policy which is only broadly set out in the
governing statute.”

"W grant substantial deference to an interpretation of a
statute by the admni strative agency charged with its
adm ni stration.”

Qeater Media Inc. v. Departnent of Pub. Wils. , 415 Mass. 409,

414, 419 (1993) (citations omtted); see also Sutherland

Statutory Construction Vol. 3, 8 65.03, at 330 (5th ed. 1992)

("[T]he nodern and certainly the better trend is that statutes
granting powers to adm nistrative agenci es shoul d receive a
reasonabl e interpretation, and where the statute has as its aima
systemof public regulation that can be admnistered efficiently
and properly only by a group of qualified experts a |iberal
interpretation to effectuate the purposes and objectives of the
statute should be preferred.”). The breadth of Departnent
authority del egated under GL. c. 159, the consistently practical
interpretation given to that chapter and to kindred utility

statutes by the Suprene Judicial Court, and the simlarity of
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Massachusetts' statutes to those in other jurisdictions that have
adopted alternative regul ation for tel ecommuni cati ons conmon
carriers without statutory amendnent, all lead us to but one
conclusion: viz., that the Departnment has authority under G L.

c. 159 to permt alternatives to the traditional rate-of-return
nodel .

B. Whet her NYNEX has failed to state a cl ai mupon whi ch
relief can be granted ?

Havi ng concl uded that we have statutory authority, pursuant
to GL. c. 159, to adopt forns of alternative regulation, the
next question we nust answer is whether NYNEX has failed to state
a clai mupon which relief can be granted. % As discussed bel ow,
we find that NECTA's Mdtion nust be deni ed.

As noted in Sections |. and IIlI.A, supra, NECTA argues t hat
the Departnent should dismss the filing as patently deficient
because the Pl an cannot be all owed under the existing statutory
framework. Specifically, NECTA and the Attorney Ceneral assert
that the primary deficiency is that the Plan has no constraint on
the level of profits the Conpany could earn and, thus, severs the
link between the Conpany's costs and its earnings. NECTA
contends that the Plan | acks any constraint on earnings because,

as a so-called "pure" price cap, it does not include an earnings

43 For purposes of this analysis, we take the assertions of
fact included in the filing and pl eadings as true and vi ewed
in favor of NYNEX
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cap or earnings sharing nmechanism Thus, NECTA asserts that
because NYNEX has proposed a "pure" price cap it has failed to
petition for relief within the Departnent's authority to grant.
As we have already found, the plain |anguage of GL. c. 159,
88 14 and 20 requires only that rates be "just and reasonabl e"
and that a utility receive "reasonabl e conpensation” in relation
to the services provided. NECTA argues that "reasonabl e
conpensati on” nust be determ ned using a conpany-specific,
cost - based neasurenent of earnings. According to NYNEX, however,
the price cap mechanismitself will constrain the Conpany's rates
and, inturn, its earnings. Thus, the price cap mechani smand
pricing rules, according to the Conpany, will ensure that rate
changes are tied to changes in industry-w de average costs rather
than historical, conpany-specific costs as neasured under
rate-of -return regulation, and that rates will thus remain just
and reasonable. Therefore, it does not appear that NYNEX woul d
be entitled to no relief under any set of facts that coul d be
proven in support of its petition because, when viewed in favor
of the Conpany, we woul d accept the Conpany's assertion that the
NYNEX Pl an contains an adequate constraint on earnings, if oneis
i ndeed necessary in order for a price cap to be lawfully

establ i shed. #

a4 W note that in commenting on NECTA's Mdtion and in
(continued...)
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NECTA al so argues that NYNEX s filing nust be di smssed
because the Plan's lack of a cap on earnings or an earnings
shari ng mechani smconflicts with what NECTA calls a
"conprehensi ve statutory schenme" governing the Departnent's
regul ati on of common carriers. NECTA points to statutory
provi sions dealing w th supervision and regul ati on of comron
carriers, including GL. c. 159, 8§ 26 (which authorizes the
Departmment to investigate the fair value of NYNEX s used and
useful property for ratenaki ng purposes under GL. c. 159, 8§ 14,
20); 8 31 (forns of accounts, records, and nenoranda) and 8§ 32
(annual return; form time of filing; amendnent), both of which
set forth accounting and reporting requirenents; and § 34A
(supervision of conpanies affiliated with carrier), which nmakes

interaffiliate transactions subject to Departnent review. NECTA

4(...continued)
responding to the Departnent's briefing questions, the
i ntervenors rai sed concerns about specific el enments of
NYNEX s Plan ( e.g., the termof the Plan, the anmount of
pricing flexibility provided by the Plan, specific
anticonpetitive aspects of the Plan, the starting rates, the
| evel of the productivity factor, the | ack of an earnings
shari ng mechani sm whether the transitional rate process
shoul d be continued, the nmechanismfor review ng rates, the
mechani smfor review ng new services, the pricing of access
services, and the definition of pricing baskets), in arguing
that the Conpany's Plan woul d not produce just and
reasonable rates. Since we interpret these argunents as
relating to deficiencies of particular elenments of the Plan
and not to the Departnent's authority to review the Plan, we
w Il not respond to these concerns in this Interlocutory
O der. These concerns go beyond NECTA's Motion and will be
addressed in the Departnent's final Oder.
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also points to GL. c. 166, 88 12A 14 and 22L; G L. c. 6A
8§ 180(4); and GL. c. 25, 88 17 and 18. According to NECTA
these provisions prescribe criteria for a Departnent anal ysis of
NYNEX s costs and, therefore, the failure of NYNEX to include a
cost - based earni ngs neasurenent woul d effectively "repeal" these
sections (NECTA Reply at 12). 4

However, as NYNEX argues, while the statutory provisions
di scussed by NECTA grant the Departnent the authority to conduct
various investigations for ratenaking purposes, they do not
require the Departnment to do so. The statutory sections NECTA
cites only serve to assist the Departnent in collecting
information, wthout purporting to direct the Departnent to

enpl oy a specific rate-setting nethodol ogy. See Massachusetts

Qlheat GCouncil , 418 Mass. at 803-804 (rejecting plaintiff's

argunment that the Departnent's adoption of a regulatory franework
was in excess of its statutory authority because the argunent

"ignore[d] the perm ssive | anguage of the statute and purport[ed]

45 NECTA al so argued that NYNEX s proposal to freeze basic
residential rates until August 2001 violates the statutory
schenme for directory assistance (St. 1990, c. 291, 8§ 7,

GL. c. 6A 8 18D0(4)), by "elimnat[ing] the flow back of
custoner dividends to residential customers” (NECTA Response
to Briefing Question No. 10). According to NYNEX, however,
the Conpany will continue to treat revenues and expenses for
directory assistance in accordance with the procedure
established in D.P.U 91-68 (NYNEX Response to Briefing
Question No. 10). In addition, NYNEX states that the
custoner dividend will not be subject to the proposed freeze
for basic residential rates ( id.).



D.P.U 94-50 Page 69

to turn a statutory grant of authority into a statutory nandate,
thereby unduly limting the very authority granted"). In
addition, the Departnment has discretion to establish alternative
reporting requirenments for an alternative regulatory plan such as
the plan it approved for AT&T. See GL. c. 159, § 32
D.P.U 91-79, at 52-53.

Based on the above analysis, we find that it does not appear
that NYNEX woul d be entitled to no relief under any set of facts

that could be proven in support of its claim R verside, supra,

at 26-27. Therefore, we deny NECTA's Motion to D sm ss.
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VI. ORDER

Accordingly, after due consideration, it is

CRDERED: That the Mdtion to Dismss of the New Engl and
Cabl e Tel evi sion Association, Inc., filed wth the Departnment on
May 11, 1994, be and hereby is DEN ED.

By O der of the Departnent,

Kennet h Gor don
Chai r man

Mary d ark Webster
Comm ssi oner



